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LEGAL SUBMISSIONS ON BEHALF OF FOODSTUFFS NORTH ISLAND LIMITED

MAY IT PLEASE THE PANEL:

1.

1.1

1.2

1.3

14

2.1

INTRODUCTION

These submissions and the supporting evidence are presented on behalf of
Foodstuffs North Island Ltd (“Foodstuffs”) in relation to its further
submissions on proposed Plan Change 14 - Flooding (“PC14”) to the Hamilton
City District Plan (“HDP”).

Evidence is to be presented in support of the relief sought by Foodstuffs by:
(a) Constantinos Fokianos, water resources engineer; and
(b) David Badham, planner.

Foodstuffs’ further submission supported a range of submissions which inter
alia sought changes to address concerns regarding the reliability and accuracy
of the flood mapping and amendments to objectives and policies to reflect a
more proportionate approach to risk (including provision for a permitted

activity pathway). The following matters remain outstanding:

(a) Use of non-statutory maps in the absence of provisions which
recognise the limitations of these maps and a clear process for

updating them.
(b) The accuracy of the PC14 maps.
() Changes to the provisions to account for or reflect issues (a) - (b).

These submissions first provide a brief background to Foodstuffs and the

submission and then address the matters at (a) - (c) in turn.
CONTEXT / SUMMARY OF CONCERNS

Foodstuffs is a cooperative owned by the operators of New World, PAK’n Save

and Four Square supermarkets. Foodstuffs owns or occupies land that is
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subject to the Plan Change and that will be affected by the changes proposed
by PC14.

2.2 Foodstuffs accepts that PC14 should recognise and respond appropriately to
natural hazards and the risks of flooding. However, it considers a number of
changes are required to PC14 in order to ensure the maps are sufficiently

accurate and the provisions are proportionate.
2.3 Foodstuffs’ primary concerns with the PC14 are that:

(a) A non-statutory mapping approach has been adopted without any
formal ability to challenge the modelling methodology or output of
the maps. This is despite the evidence of both Council and Foodstuffs
identifying shortcomings of the mapping. Nor is a clear pathway

provided for site specific flood assessment.

(b) PC14 proposes a new, more onerous, approach to managing activities
within flood hazard areas. This means accuracy of mapping is critical.
Where mapping does not reflect actual risk, unnecessary planning
constraints result. This impacts development flexibility, investment
certainty (due to consenting risk) and leads to a shift in the cost
burden to landowners.? Inaccurate mapping also has wider
implications e.g.: it can lead to elevated insurance premiums

unnecessarily.

(c) Mr Fokianos’ evidence is that the PC14 maps overstate flood risk due
to use of outdated LiDAR, conservative assumptions and lack of
thresholds / filters for mapping depressions and overland flow paths.
He illustrates this with reference to the Foodstuffs’ portfolio, upon
which he has undertaken a desktop assessment. This assessment

identifies a number of changes that would be required to the

L Pak’n Save Mill Street, 17 Mill Street, Whitiroa; Pak’n Save Clarence Street, 85 Clarence St, Hamilton
Lake; Pak’n Save Te Rapa, 980 Te Rapa Road, Pukete; New World Glenview, Ohaupo Road, Glenview;
New World Te Rapa, 751 Te Rapa Road, Te Rapa; New World Hillcrest, 280 Cambridge Road, Hillcrest;
New World Rototuna, 44 Horsham Downs Road, Rototuna; Four Square Heaphy Terrace, 1030 Heaphy
Terrace, Fairfield; Four Square Hillcrest, 271 Clyde Street, Hamilton East; Four Square Silverdale, 120
Silverdale Road, Silverdale; Gilmours Hamilton, 3 Simsey Place, Te Rapa Park.

2Badham evidence at para 5.7.
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Floodviewer model more accurately reflect the flood risk on these

sites.

To address these concerns, Foodstuffs seeks a number of amendments which

are outlined in the evidence and summarised in section 5 below.

ISSUE 1 - USE OF NON-STATUTORY MAPS

PC14 proposes to replace the static flood maps with non-statutory maps
(illustrated via Floodviewer).? This enables the flood hazard maps to be

updated without going through the Schedule 1 process.

While Foodstuffs recognises that a non-statutory approach enables the
Council to incorporate the best available information* and update it as new
modelling or data becomes available, that in itself raises a number of issues.
Namely, the ability for Council to introduce further or revised maps without

any process by which affected landowners:

(a) Are made aware of such changes; and/or

(b) Can interrogate or test the mapped outputs or the model /

methodology that has led to those outputs.

This approach lacks transparency because it enables updates to occur without
public awareness or scrutiny. It also enables Council to evade the usual
statutory process for Council to follow when changing planning rules as they
apply to a property. This is because the flooding information "layer" can be
updated by Council without the need for public notification because of its non-
statutory nature, the activity status for a proposal is capable of change
through a non-statutory process, without public rights of participation and
appeal. This represents a departure from the usual RMA approach and

undermines certainty for landowners.

3 Chapter 22 simply records that this information will be used as a “starting point” (refer Note 2).

4 Although, as noted by Mr Badham at para 5.9 the concept of ‘best available information’ underpins the
Council’s approach to this plan change. In Foodstuffs submission a ‘best available information’
approach should enable the proposed methodology, data, and functionality of online tools to be tested,
made publicly accessible, and subject to scrutiny. That is not the case here.
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While Foodstuffs has reservations about a process, if such an approach is to

be adopted, it considers at the very least there needs to be:

(a) A clear pathway to challenge those non-statutory maps;
(b) An acknowledgement of the limitations of the Floodviewer; and
(c) A clear pathway for provision of third party assessments, and

provision for a permitted activity pathway for certain activities.

With respect to 3.4(a) above, while the Council’s evidence records a pathway
for challenging the mapped outputs, the scope of these reviews is narrow (e.g.:
limited to the output on the site, not the veracity of the model itself) and
dispute resolution relies on administrative processes outside of the RMA.
Moreover, while the practice note for site-specific assessments allows
developers to “disprove” mapped hazards, the cost, time, and evidential
burden sits entirely with the applicant - landowners bear the cost of
disproving errors while Council faces no reciprocal obligation to justify
changes.®> Mr Fokianos’ evidence makes some suggestions as to what he
considers would be an appropriate verification process for amending the

mapped hazard extents.®

With respect to 3.4(c) above, while Note 4 references the ability to produce a
site-specific assessment, there does not appear to be any clear guidance for
such assessments beyond a Practice Note, which has no legal status and, like

the maps, could be changed at any time without input from affected parties.

Finally, if non-statutory maps are adopted, Foodstuffs considers that the
explanation or definition should confirm Council’s acceptance of their
accuracy for land shown as outside flood hazard areas on Floodviewer, for
reasons set out at paragraphs 5.12 to Error! Reference source not found.

below.

®Badham (Planning) EIC at para 5.4.
5 Fokianos (Engineering) EIC at para 4.17(a)-(c).
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ISSUE 2 - MAPPING ACCURACY

Maps that have regulatory effect (even an indirect one) should be sufficiently
accurate for their purpose and should not place a burden on landowners and

applicants to disprove that the map is correct.

Mr Fokianos’ evidence records a number of concerns with the model build and
the resulting model outputs. In his view, the Council has adopted a
conservative approach which has resulted in systematic over-representation
of low-risk features.” This includes use of outdated LiDAR Base data meaning
hazard mapping does not reflect more recent development changes and
changes in drainage patterns; mapping of all depressions regardless of how
small or shallow these are; use of 100% blockage assumptions in determining

depression areas.

This has a number of impacts for landowners, including reduction of
development flexibility, investment uncertainty (e.g.: through consenting risk)
and a shifting of the cost burden to landowners (either in terms of obtaining
consent, or disproving or challenging the maps). It creates disproportionate
consenting hurdles for low-risk situations and has consequences forinsurance

premiums.

Itis not apparent whether the Council has factored these costs into its section
32 RMA analysis. For example, has it balanced the costs incurred as a result of
natural hazard or flooding events with the benefits (in terms of efficient use of
resources) that accrue where appropriate development can continue to occur.
It is also unclear whether the Council has considered the ongoing costs that
are generated by unnecessary constraints on development, such as the limits
on the form and location of buildings, parking access and fences with respect

to the efficiency, amenity and functionality of sites for occupiers.

Itis also unclear whether the Council has considered alternative options. For
instance, should there be a threshold for depression areas? Are the

assumptions of 100% blockage in depression areas realistic or reasonable?

"Fokianos (Engineering) EIC at paras 4.9 - 4.11.
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Could these issues be addressed without effectively shifting the consequences
of drainage infrastructure failures onto residents and occupiers? Have
potential non-planning measures outside the HDP been explored as a means
to avoid or reduce the need for development constraints (e.g.: working to clear

blockages)?

Mr Fokianos has examined the Floodviewer mapping outputs for Foodstuffs
sites. His desktop assessment identifies a number of discrepancies between
the mapping and actual site conditions® and he concludes that several of the
flood hazard overlays as currently proposed in PC14 appear to overstate
actual flood risk. He also notes that in multiple cases, mapped overland flow
paths and ponding areas do not align with current drainage patterns inferred

from desktop evidence.

These findings raise questions about the quality and appropriateness of the
data underpinning the mapping. While Council seeks to adopt an approach
underpinned by the “best available information,” the inconsistencies
identified suggest that the information used may not, in fact, reflect the best

or most accurate data available for these sites.

RELIEF SOUGHT TO ADDRESS ISSUES

The relief sought by Foodstuffs is summarised at para 10.1 of Mr Badham’s
evidence. Mr Fokianos also outlines some suggested changes to the provisions
(at para 4.17). This section provides further comment on some of those

aspects.

Correction to Flood Viewer

Foodstuffs requests that the Council reconsider and amend the Floodviewer
maps to correct inaccuracies identified by Mr Fokianos’ review. This has not

been addressed in the Council’s rebuttal evidence.

Activity Status

8 Fokianos (Engineering) EIC at page 9 (refer Table). See also para 5.1.
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Mr Badham considers® that the rule framework should be revised so that
buildings, alterations and retail activities in flood hazard areas are Restricted
Discretionary (retail only) or Discretionary rather than Non-Complying. In his
view, these activities have been allocated a status that is disproportionate to

the risk posed by that activity. He considers:*

(a) Non-Complying activity status is inconsistent with the policy
framework which does not seek to avoid new buildings or additions or

alterations to buildings across the board.

(b) Discretionary activity status enables a case-by-case assessment of the
suitability of the activity in that location, and can be assessed on the

full range of RMA considerations.

(c) Restricted Discretionary Activity status for retail activities reflects the
different characteristics of such an activity, when compared to
activities involving the housing, care and treatment of people

(including more vulnerable people such as the elderly and children).

The Council’s rebuttal evidence disagrees.* Dr Junqueira’s view is that
allocating discretionary activity status (or restricted discretionary for retail)
would not reflect the severity of the risk and development should only be

enabled in exceptional circumstances.

However, as noted by Mr Badham, the policy framework does not limit

development to exceptional circumstances:

(a) The avoidance approach in Policy 22.2.1d relates to ‘hazard sensitive
land use and development’. It is focused on the type of activity taking
place within the building rather than the development itself. If a
building or alteration were to involve a sensitive activity, that activity
would still be controlled by the activity status applying that particular

land use (e.g.: non complying for residential). That is consistent with a

°® Badham (Planning) EIC at section 8.
1 Badham (Planning) EIC at paras 8.6 - 8.7.
1 Dr Junqueria (Planning) Rebuttal at para 70.
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risk based approach.

(b) Policy 22.2.1g recognises that some uses and development are more
resilient to the adverse effects of flooding and can be carried out in

certain circumstances

The Council’s evidence also appears to proceed on the assumption that
discretionary activities will not be subject to a high level of scrutiny*. As noted
by the Environment Court in Fraser Auret Racing v Rangitikei District Council
[2024] NZEnvC 10, while non-complying status is generally perceived as being
more restrictive, discretionary status does not entail a ‘lesser’ degree of

scrutiny (emphasis added):

[24] In terms of perception, we agree that non-complying consent is
regarded generally as being a more restrictive pathway to consent than
a discretionary consent (although whether that is the case in any given
instance will depend very much on the nature of the proposal, its
potential effects and the provisions of relevant objectives and policies).
There are differences between the basis on which effects and plan
provisions are considered under ss 104 and 104D and s 104D contains a
“gateway test” which any application must pass to obtain consent.
However any suggestion that actual and potential effects on the
environment for applications being determined under s 104 are subject
to a lesser degree of scrutiny than applications under s 104D is simply
wrong. Section 104 contains no limitations on effects matters which can
be brought into consideration when considering applications for (fully)
discretionary activity consents nor on the scrutiny to which such effects
might be subject by a consent authority which has a statutory obligation
to assess actual and potential effects appropriately.

With respect to the Council’s evidence that retail activities should be allocated
non-complying activity status because they involve public access and
operational reliance on uninterrupted services, and their presence in high-risk
areas increases exposure and complicates emergency response and

recovery®, Foodstuffs notes:

(a) Policy 22.2.1d, which seeks to avoid “hazard sensitive land use and
development” uses residential units, visitor accommodation,
childcare facilities, community centres, schools and healthcare

services as examples of what is hazard sensitive. These activities have

12 Dr Junqueria (Planning) Rebuttal at para 70.
13 Dr Junqueria (Planning) Rebuttal at para 71.
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very different characteristics to retail, which does not typically involve
people in a vulnerable state and or occupation for long periods of the

day.

Many activities include public access. That does not automatically
mean they are sensitive to flood hazards. Retail is less sensitive to
harm and has more capacity to adapt than the activities in (a) above
where people have limited choice about being there, or activities

which, when damaged, may create public health or pollution issues.

The Council’s concern about operational reliance on uninterrupted
services is ultimately a matter for the landowner or operator to
manage. It does not, in itself, indicate that retail is particularly
sensitive to harm. Businesses routinely assess and accept operational
risks, and many have contingency plans in place to manage service

disruptions.

Further, the supermarket network provides a level of operational
resilience that allows for business continuity even if individual sites
are temporarily affected. While economic losses from flooding are not
insignificant, they are generally considered less severe than the
personal, social, and health impacts associated with the displacement
of residents or the disruption of essential community services (e.g.:

healthcare).

Foodstuffs is unclear about the basis for Council asserting that retail
presence in high-risk areas increases exposure and complicates
emergency response and recovery. The same could be said for any
activity, noting that unlike other ‘hazard sensitive land uses’, people

have a choice about whether to shop in that location at that time.

Permitted Activity Pathway

Mr Badham’s evidence also supports the introduction of a permitted activity

pathway, which would permit certain activities (e.g. new building, earthworks,

or alteration to an existing building) where a report is prepared by a suitably

qualified person which confirms that the proposed activity is highly unlikely
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to result in increased flooding risk or material damage on the subject site or
adjoining site, and the activity is undertaken in accordance with the
recommendations of the report.** The report would need to be prepared in

accordance with a detailed set of information requirements.

The ability to rely on site specific assessments to avoid the unnecessary cost
and delay associated with obtaining resource consent approval when the
natural hazard risk has been appropriately assessed and mitigated strikes an
appropriate balance between enabling lower risk activities whilst ensuring

adequate protection against flood related hazards.

This approach has been adopted in other District Plans (e.g.: Whangarei) and
also reflects the approach adopted in National Environmental Standards (e.g.:

the NES-Contamination, r8(4) and the NES-Commercial Forestry, r86(1)(a)).

The Council does not support the permitted activity pathway on the basis it
would remove its ability to apply discretion, assess cumulative effects and

ensure consistency with a risk based approach®. In response, Foodstuffs says:

(a) Discretion should not be required in circumstances where a suitability
qualified expert has determined that an activity is highly unlikely to
create risk (noting the detailed information requirements that must

be complied with);

(b) Cumulative impacts are addressed insofar as the report must consider

both onsite and offsite impacts; and

() The proposal is entirely consistent with risk based approach because
enables low risk activities that are highly unlikely to resultin increased

flooding risk or material damage on site or adjoining sites.

Accuracy of maps outside the floodplain

Foodstuffs considers that if the non-statutory map approach is to be adopted,

it is desirable for the explanation to record Council’s acceptance of their

14 Badham evidence at paras 8.12 - 8.17.
5 Dr Junqueria (Planning) Rebuttal at para 75.
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accuracy for land shown as being outside the relevant floodplain and flood

prone areas. This is supported by Mr Badham.*®

As discussed above, the methodology used appears to be a conservative one.

Whether land is or is not subject to the flood plain is a matter of fact in terms

of the wording of each definition.

A notation would, however, reflect the Council’s acknowledgement of the
conservative nature of the mapping and its understanding that, in fact, none
of the areas outside of the identified areas on the maps are within the relevant

definitions.

In practice, the maps will serve as a guide as to whether an enquiry needs to
be made regarding whether a site is in a flood hazard area. If the site is
identified on the map as being within a flood hazard area then in practice
landowners will either accept that and comply with the relevant rules, or have
to spend money to demonstrate that the map is in error and the site is not
within the relevant area. Thus while the maps do not technically determine

planning status they are in practice likely to trigger expense.

In contrast, a landowner whose site is outside the identified area will be able
to avoid such a process or cost provided the Council accept that land shown
as not being in a flood hazard area is not in fact within those definitions.
Absent such an assurance, the map will in effect be worthless - the Council will
use it to trigger compliance (or an investigation) for land shown within the
relevant area yet officers will be free to insist that a landowner with a site
outside the identified mapped area prove its status notwithstanding the

notation on a map.

If the mapping is conservative it is entirety appropriate and fair for Council to
record its willingness to rely on it for land outside the notation. That does not
render the definition irrelevant, however. Nor does it preclude an

investigation identifying that the map is wrong with respect to a particular site

6 Badham (Planning) EIC at paras 5.12 - 5.14.
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which is within a flood hazard area and therefore requires compliance with the

provisions (in which case the Floodviewer could be updated).

Other Changes

5.19  Other changes discussed by Mr Badham and Mr Fokianos are:

(a)

Changes to Objective 22.2.1 regarding how risks from natural hazards

are managed.'’

Introducing plan provisions which would enable expedited removal or
downgrading of flood hazard overlays where publicly accessible
evidence suggests likely inaccuracies (as discussed above).* This was

not addressed further in Council’s rebuttal.

Introducing a lower risk category of mapped depression areas to
ensure that minor depressions which present a low level of risk are not
subject to the same restrictions as larger mapped depression areas. *°

This was not addressed in Council’s rebuttal.

Providing for alternative overland flow paths where conveyance
functions are maintained or improved e.g.: where redevelopment

integrates flood conveyance in more resilient or efficient ways.?

Enabling mitigation measures in low-risk areas (e.g.: on site storage,
surface regrading or secondary overflow channels) to occur as a

permitted activity.?

Section 32AA analysis

5.20  Mr Badham’s evidence undertakes a s32AA analysis of the relief sought by

Foodstuffs (at Attachment 2). This concludes that the relief sought by

" Badham (Planning) EIC at section 6.
18 Fokianos (Engineering) EIC at para 4.17(c).

(
9 Fokianos (Engineering) EIC at para 4.17(e).
2 Fokianos (Engineering) EIC at para 4.17(i
2 Fokianos (Engineering) EIC at para 4.17(

i).
).
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Foodstuffs is the most appropriate way in which to achieve the objectives of

PC14.

DATED this 17" day of October 2025

Alex Devine

Counsel for Foodstuffs North Island Ltd



