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MAY IT PLEASE THE PANEL

Introduction

1. These legal submissions are jointly prepared on behalf of Southern Cross
Healthcare Limited (Submitter 30) (Southern Cross) and Argosy Property
No. 1 Limited (Submitter 31) (Argosy) (together, the Submitters).

2. On 21 January 2025, Hamilton City Council (Council) notified Plan Change
14 — Flooding (PC14) to the Hamilton District Plan. The primary purpose of
PC14 is to address the impacts of increased urban intensification on flood
hazards. PC14 is proposing:

(a) to remove detailed flood plain maps from the District Plan and instead
rely on a GIS-based Floodviewer tool to map flood related hazards
that will be based on and updated with the best available information;

(b) amend and impose restrictions on developments in areas identified as
affected by flood related hazards; and

(© introduce a suite of new, objectives, policies, and methods to
strengthen the avoidance of new development in high flood risk areas
and improve resilience of development in medium and low hazard

areas.

3. On 28 February 2025, the Submitters each made an individual submission on
PC14 in relation to their respective properties in Hamilton. Each submitter
supported PC14 in part and sought various amendments specific to their
respective sites and activities, and otherwise to improve clarity or workability.

On 16 April 2025, Argosy also made a further submission.

4, While the Submitters’ interests in the use and development of their respective
Sites differ, their submissions are broadly aligned in terms of the relief

sought.

5. On 1 August 2025, Council filed its section 42A report, recommending
numerous amendments to the provisions of PC14, many of which addressed
concerns raised by the Submitters and improved the workability of the

controls.
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On 25 August 2025, expert evidence prepared by Bronwyn Rhynd was filed
on behalf of the Submitters, addressing outstanding engineering concerns
and recommending further amendments to improve clarity and workability.
The provisions discussed in Ms Rhynd’s evidence are those the Submitters
consider still seek amendment to ensure technical clarity and practical

implementation following the recommendations in the section 42A report.
These legal submissions will:

(a) outline each of the Submitters and their respective interests in PC14;
(b) address the relevant statutory and planning framework;

(© address provisions the Submitters still seek amendments to; and

(d) make brief concluding comments.

Also appearing today on behalf of the Submitters is Mr Zeb Worth,
Stormwater Specialist from CKL Limited. He is here to speak to the
statement of evidence filed on behalf of Bronwyn Rhynd (as she is
unavailable to attend the hearing) and has filed a summary statement of

evidence.

Submitters’ interest in PC14

10.

11.

As property owners in Hamilton, the Submitters are affected by the flooding-
related hazards identified on their sites and the associated restrictions PC14

proposes to manage those hazards.

While their submissions were broadly supportive of PC14, the Submitters
seek targeted amendments to improve clarity and workability of the proposed
controls in relation to their individual interests, properties, and land use

activities.
Southern Cross Healthcare Limited

Southern Cross owns and operates the largest network of private surgical
hospitals and procedure centres in New Zealand. This includes the Southern
Cross Hospital in Hamilton, located at Puutikitiki Street and Beale Street in

Hamilton East (Hospital Site). The Floodviewer tool identifies several
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12.

13.

14.

15.

flooding-related hazards on the Hospital Site, including Low and Medium
Flood Hazard Areas, Overland Flow Paths, Flood Extent Areas, and

Depression Areas.

The Hospital Site has undergone significant investment to support a wide
range of medical services across the Waikato Region. While Southern Cross
is not actively planning further expansion at present, any future development
on the Hospital Site will be directly affected by the identification of these
hazards and associated planning controls introduced by PC14. Southern
Cross is interested in ensuring that the provisions of PC14 are workable and
apply appropriate controls relative to the level of flood hazard risk on the
Hospital Site that support the ongoing use and expansion in the future.

Argosy Property No. 1 Limited

Argosy is a commercial property ownership company that owns a portfolio of
industrial, office and retail properties, predominantly in the Auckland and
Wellington regions. Argosy’s investment strategy is to maintain a diversified
portfolio of quality properties and build its portfolio around a mix of core and

value add properties.

In Hamilton, Argosy owns an industrial developed site on Maui Street, Pukete
Hamilton 3200 (Maui Street Site). The Maui Street Site is currently occupied
by Profile Foods, a well-established local food manufacturer that sells its

products in New Zealand and global markets. The Floodviewer tool identifies
flooding hazards on the Maui Street Site, including overland flow paths, flood

extents, and depression areas.

Argosy’s interest in PC14 is to ensure industrial and commercial
development is enabled, recognising that industrial and commercial activities
can be designed to be more tolerant of flood risk than other land uses, with
appropriate controls for managing flood risk.

Statutory and planning framework

16.

Schedule 1 of the RMA sets out the regulatory framework for the preparation,
change, and review of policy statements and plans by local authorities.
Section 31 confers on councils the function of controlling the effects of land

use and enables councils to initiate plan changes.
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17.

18.

19.

20.

21.

22,

23.

PC14 is a council-led plan change addressing the impacts of increased urban
intensification on flood hazards, consistent with the RMA and the exercise of
its function for the purpose of managing significant risks form natural
hazards. PC14 has been prepared in accordance with the requirements of
Schedule 1 of the RMA.

District plans are required to give effect to higher order planning instruments,

including National Policy Statements and Regional Policy Statements.

The National Policy Statement for Urban Development (NPS-UD) directs
councils to promote urban environments that are resilient to the effects of
climate change.! Natural hazard risk may be recognised as a qualifying
matter that may justify limiting urban intensification. However, where it is a
qualifying matter, Policy 4 provides that it should modify density requirements
only to the extent necessary to accommodate that qualifying matter.

Similarly, the Waikato Regional Policy Statement (RPS) requires natural
hazards to be managed by assessing risk, reducing vulnerability, and

avoiding development in areas where risk is intolerable.?

The Submitters generally support the purpose and intention of PC14. The
Submitters’ support the Council’s position that PC14 gives effect to the
relevant higher order documents and is supported by a comprehensive
section 32 evaluation. The Council has also prepared a section 42A report
with supporting technical reports that provide a clear and reasoned analysis
of submissions and makes numerous recommended changes to the
provisions which improve clarity and workability which are supported by the

Submitters.
Relevance of proposed national direction

Since notification of PC14 but prior to the hearing of PC14, as part of the
Government’s Resource Management Reform Programme, several

amendments have been proposed to national direction planning documents.

This includes a proposal for a new National Policy Statement for Natural

Hazards (proposed NPS-NH), which intends to implement a nationally

National Policy Statement on Urban Development 2020, Objective 8(b) and Policy 1(f).
Waikato Regional Policy Statement, Policy HAZ-P2.
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24,

25,

26.

consistent risk-based framework for managing natural hazard risk, including
flooding. The discussion document for the NPS-NH was open for public
feedback from 29 May 2025 until 27 July 2025.

In light of the potential implications of the NPS-NH on proposed plan changes
for natural hazard management, the Submitters jointly (along with Submitter
28 Metlifecare Limited, and Submitter 29 Stride Investment Management
Limited) filed a memorandum requesting that PC14 be placed on hold until
the NPS-NH is formally adopted. The basis for this request was that
proceeding ahead of the proposed NPS-NH risks inconsistency of PC14 with
national direction and resulting inefficiency if further plan changes are
required to give effect to the NPS-NH. The Hearing Panel did not accept this
recommendation and confirmed PC14 would proceed as timetabled, ahead
of formal notification of the proposed NPS-NH.

This position is consistent with the recently introduced plan change pause
introduced by the Resource Management (Consenting and Other System
Changes) Amendment Act 2025 which specifically exempts natural hazard
plan changes, allowing these to proceed where they are already underway to
ensure natural hazard management is provided for in district plans as soon

as possible.®

As PC14 is proceeding ahead of the proposed NPS-NH it is important to
consider its status. It is clear that there is no requirement for decision-
makers to consider discussion documents or draft national policy statements,
as these may be subject to change.* The discussion document for the
proposed NPS-NH provided an overview of the issues and proposed
response, including providing a risk-based approach, proportionate
management, and the use of the best available information.> Attachment 1.8
to the Discussion Document included proposed provisions for the NPS-NH
which were clearly identified as illustrative wording for consultation purposes

only, and does not represent the proposed NPS-NH wording.® In my

Subpart 5B, Resource Management Act 1991, as amended by the Resource Management (Consenting
and Other Systems Changes) Amendment Act 2025.

Mainpower NZ Limited v Hurunui District Council [2011] NZEnvC 384, at [27].

Package 1, Infrastructure and development, Discussion document, at Part 3.3 National Policy Statement
for Natural Hazards at [65] — [77].

Package 1, Infrastructure and development, Discussion document, Attachment 1.8.

904111154:2



27.

submission, no weight should be given to the NPS-NH Discussion Document

at this time.

However, should the NPS-NH come into force before the Hearing Panel
issues its recommendations on PC14, the provisions of the NPS-NH must be
considered by the Hearing Panel in making its recommendations.’ In that
event, the district plan must give effect to the NPS-NH, potentially requiring a

reassessment of the proposed provisions in PC14.

Balancing enabling appropriate development with managing flood risk

28.

29.

30.

The effective management of natural hazards requires a clear understanding
of the degree of risk posed by a particular hazard to determine the
appropriate level of control that should be applied to specific land use
activities. This requires adequate, accurate, and site-specific information to
inform planning decisions and impose appropriate restrictions relative to the
level of risk. In other words, this should be informed by “best available
information”. The best available information is considered to be information
which in the particular circumstances, is available without unreasonable cost,

effort or time.®

Risk-based planning manages land uses by aligning the level of control with
the degree of risk posed by natural hazards, by imposing more stringent rules
in higher risk areas and ensuring land use activities are appropriately
regulated to minimise potential harm. It involves assessing the severity of
the risk, the ability to manage or mitigate it, and the potential for the risk to
intensify over time. This enables planning frameworks to respond more
effectively to varying levels of risk, promoting both public safety and efficient

land use, including enabling development in appropriate locations.

The Submitters consider that PC14 appropriately provides for the use of
“best available information” to inform Council decision making. Enabling

third-party assessments to be used in place of the Council’s data in the

Resource Management Act 1991, section 55 (2B), (2C), (2D) which require local authorities to amend a
proposed plan as required to give effect to any relevant provision in a national policy statement as soon
as practicable or when directed to by the national policy statement, using the Schedule 1 process.

For example, Exclusive Economic Zone and Continental Shelf (Environmental Effects) Act 2012, section
34 and 61. See also Trans-Tasman Resources Ltd v Taranaki-Whanganui Conservation Board [2021]
NZSC 127.
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31.

32.

Floodviewer tool ensures that decision making processes can be informed by

the most up-to-date and site-specific information.

The level of control then imposed on land use activities needs to be
proportionate to the sensitivity of those activities to flood hazards. A risk-
based approach recognises that certain land uses are inherently more
resilient to flooding and therefore may warrant a lower level of control.
Conversely, land uses that are more vulnerable to flood impacts require a
higher degree of oversight to appropriately manage potential risks. This
proportional framework ensures that planning responses aligning the degree
of control with the actual level of risk posed by flooding to specific land uses.

In this regard, the section 42A report recommended changes to land use
activities, including as sought by the Submitters, which the Submitters

support:

(a) Rule 22.3(gg) for any industrial activity in a Medium Flood Hazard
Area was changed from discretionary to restricted discretionary. It
is submitted that this change is appropriate to reflect industrial
activities being capable of being developed in a manner that is more

robust and able to better mitigate flood risk.

(b) Rule 22.3(vv) for hospitals in a Medium Flood Hazard Area was
changed from non-complying to discretionary. It is submitted in
respect of Southern Cross’ interests that this is appropriate as a
discretionary status reflects that hospitals are a more sensitive land
use than, for example, industrial — but is appropriately more enabling
than the original non-complying status. It is submitted that this reflects
that hospitals are an essential service, and a non-complying activity
status was disproportionately onerous, particularly in light of the
significant investment in an existing hospital and the benefits to
expand that facility compared to a requirement to develop new
hospital facilities elsewhere. Discretionary activity status still allows a

full assessment of effects to occur.
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There are still amendments sought by the Submitters that should be made to

provisions to better achieve the outcomes sought by PC14

33. As above, although many of the recommended changes in the section 42A
report are positive, it is important that all provisions are workable, clear,
efficient, and proportionate to the level of risk relevant to different types of
flood risk and land use and/or activity. It is submitted that there are still

further changes which could be made to provisions to achieve this.

34. Mr Worth will speak to the specific provisions and technical basis for the
additional amendments sought. However, the Submitters consider changes
are required for the following reasons:

(a) Accuracy and reliability of hazard information: amendments are
sought to ensure that the limitations of the data contained in the
Floodviewer tool is recognised, particularly because the hazards
identified in the Floodviewer tool are a trigger for restrictions on
development. The Submitters also seek that a process be specified
for review and acceptance of third-party site-specific flood risk

assessments for inclusion in the Floodviewer.

(b) Proportionality: some provisions impose blanket restrictions on
development where a flood related hazard is identified, without
adequately scaling those restrictions to the portion of the site affected
by a flood hazard. Amendments are sought to ensure restrictions on
development are appropriately scaled to the level of risk and do not

impose unnecessary constraints.

(c) Technical justification: some provisions restrict development without
providing sufficient supporting evidence or rationale. The Submitters
seek amendments to ensure that these provisions are underpinned by

technically sound justification.

(d) Clarity and certainty: there remain some terms and thresholds that
are vague, subjective, or open to interpretation for a number of
provisions. Further amendments are needed to ensure that the
standards used as a marker of acceptable level of risk are qualitative

and clearly defined.
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Concluding comments

35. The Submitters maintain their broad support for PC14, and particularly
support many of the recommended changes in the section 42A report and

technical supporting reports.

36. However, it is submitted that there are further amendments that could be
made to better achieve that purpose and ensure adequate technical
justification for controls and to better achieve workability which will be
addressed further by Mr Worth.

DATED at Auckland this 17" day of October 2025

,{;//: allecd e

Olivia Pahulu

Counsel for Southern Cross Healthcare
Limited and Argosy Property No. 1
Limited
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