BEFORE THE HEARING COMMISSIONER

IN THE MATTER of the Resource Management Act 1991
AND
IN THE MATTER of Plan Change 14 — Flood Hazards

OPENING LEGAL SUBMISSIONS ON BEHALF OF HAMILTON CITY COUNCIL

Dated 17 October 2025

LACHLAN MULDOWNEY
BARRISTER

P +64 7 834 4336 M +64 21 471 490
Office Panama Square, 14 Garden Place, Hamilton
Postal PO Box 9169, Waikato Mail Centre, Hamilton 3240

www.lachlanmuldowney.co.nz



MAY IT PLEASE THE COMMISSIONER

INTRODUCTION

1.  These opening legal submissions are presented on behalf of Hamilton City
Council (HCC), proponent of Proposed Plan Change 14 - Flooding (PC14) to

the Hamilton City Operative District Plan (ODP).

2. Hamilton City faces complex flooding challenges arising from its geographic
position in relation to the Waikato River and its tributary system. The city
is exposed to riverine flooding, while the numerous tributaries create

multiple pathways through which flood waters can inundate urban areas.

3. As the city accommodates increasing residential and commercial
development, more infrastructure and population are concentrated within
flood-prone areas. Infill and redevelopment, as well as climate change,
amplify flood risks across the city, while reducing the natural landscape

features that might otherwise attenuate flood impacts.

4, PC14 takes a strategic approach to managing heightened flood risks in
response to climate change and increasing urban development. It updates
the city’s approach to flood management by adopting a risk-based planning
framework, transitioning from static flood maps to a dynamic mapping tool
and strengthening development controls across multiple flood-related
overlays encompassing Flood Hazard Areas, Flood Extent Areas,
Depression Areas, and Overland Flow Paths, so that new development is

more resilient to severe weather events.

5. It strikes the appropriate balance between managing risks associated with

natural hazards, and enabling ongoing urban development within the city.



LEGAL FRAMEWORK

6. PC14 is an HCC-led plan change, pursuant to clause 2 of the First Schedule
to the Resource Management Act 1991 (RMA).

7.  Thepurpose of the preparation, implementation, and administration of the
ODP is to assist HCC to carry out its functions in order to achieve the
purpose of the RMA.? HCC may change its ODP in the manner set out in
Schedule 1 to the RMA.2

8.  Any such change must be made in accordance with HCC's functions under
s 31, and the provisions of Part 2 which identify the purpose of the RMA
and the matters of national importance that must be given effect to, and
other matters to which particular regard must be given.? Of those matters,

the following has particular relevance to PC14:

6 Matters of national importance

In achieving the purpose of this Act, all persons exercising functions
and powers under it, in relation to managing the use, development,
and protection of natural and physical resources, shall recognise and
provide for the following matters of national importance:

(h) the management of significant risks from natural hazards.

9. In preparing or changing the ODP, HCC must have regard to any proposed
regional policy statement or proposed regional plan and must give effect
to any operative regional policy statement, and any relevant national policy
statement.* The RMA provisions establishing these, and other relevant
statutory requirements, are set out at Attachment A to these submissions.
The most recent case law authority on the overall ‘checklist’ of statutory
considerations applicable to plan change processes is that established by

the Environment Court in Colonial Vineyard Limited v Marlborough District

! Section 72 RMA.

2 Section 73(1A) RMA.

3 Section 74(1) RMA.

4 Section 74(2) and s 75(3) RMA.



10.

11.

Council.> That checklist, updated to reflect more recent amendments to

the RMA, is set out at Attachment B to these submissions.

In terms of relevant statutory and non-statutory documents, the section
32 evaluation report, which is required to be prepared and accompany the
public notification of PC14, sets out at Section 3 a comprehensive ‘sweep’
of all the planning instruments which are relevant to the Commissioner’s
decision making on PC14.% The evaluation report records that PC14 is

consistent with the following:

a) Te Ture Whaimana — The Vision and Strategy for the Waikato River

(Te Ture Whaimana);

b)  National Policy Statement for Urban Development (NPS-UD);

c) National Policy Statement for Freshwater Management (NPS-FW);

d) National Policy Statement for Natural Hazard Decision-Making

(consultation draft);

e)  Waikato Regional Policy Statement (WRPS);

f) Waikato Regional Plan;

g)  The Future Proof Strategy;

h)  He Pou Manawa Ora — Pillars of Wellbeing; and

i) Tai Tumu Tai Pari Tai Ao, The Waikato-Tainui Environmental Plan.

As summarised in the evidence of Dr Reu Junqueira:’

5[2014] NZEnvC 55 at [17].
6 Section 32 Evaluation report; Section 3, pages 13-39.
7 Primary evidence of Dr Reu Junqueira dated 1 August 2025, para 17.



12.

13.

14.

The plan change gives effect to the RMA, particularly s 6(h), which
requires HCC to recognise and provide for, as a matter of national
importance, the management of significant risks from natural hazards.
It supports the National Policy Statement on Urban Development by
enabling safe intensification and is consistent with the Waikato
Regional Policy Statement’s direction to adopt a risk-based approach
to hazard management. PC14 also contributes to the implementation
of Te Ture Whaimana o Te Awa o Waikato by recognising the
importance of natural hydrological processes and the role of
floodplains in managing water.

The s 32 evaluation refers to the consultation draft National Policy
Statement on Natural Hazard Decision-Making released in 2023 by the
previous Government, prior to the notification of PC14 on 21 January 2025.
Subsequently, on 29 May 2025, current Central Government released a
discussion document on its proposal to introduce a national policy
statement on natural hazards (NPS-NH) which was open for public

feedback until 27 July 2025.

On 21 July 2025, in a memorandum of counsel, the Panel received a
request from Metlifecare Limited (Submitter 29), Stride Investment
Management Limited (Submitter 29), Argosy Property No.1 Limited
(Submitter 30), and Southern Cross Healthcare Limited (Submitter 31)
(Metlifecare and Ors) that PC14 be placed on hold pending the adoption
of the NPS-NH.

In response, in a memorandum of counsel dated 30 July 2025, HCC
opposed the request to suspend PC14, noting that the decision to place
PC14 on hold sits with Blair Bowcott, HCC’'s General Manager of Strategy,
Growth and Planning (having delegated authority), not the Hearings
Commissioner (HCC memorandum). The HCC memorandum sets out the
reasons for Mr Bowcott’s decision to reject the request to suspend PC14.
The Commissioner’s Direction #2 confirmed agreement that his delegation
does not extend as far as the request seeks and that, following Mr
Bowcott’s decision, PC14 would proceed to hearing. The Commissioner
noted that, should the NPS-NH come into effect before the hearing closes,

it may have relevance to PC14.



15. At the date of writing these submissions, the NPS-NH has not come into
effect. However, as stated in Dr Reu Junqueira’s primary evidence, PC14
reflects the current direction of Central Government policy on natural
hazard risk management and closely aligns with the proposed NPS-NH,
particularly through its adoption of a risk-based approach to flood hazard
management. Further, PC14 reflects a proportionate, evidence-based
planning response to flood risk consistent with the policy intent of the NPS-

NH, particularly as it:®

a) Applies a tiered approach to flood hazard management, with
development controls calibrated to the severity and likelihood of

risk;

b)  Uses best available information (NPS-NH Policy P4);

c) Integrates climate change projections into flood modelling (NPS-NH

Policy P2);

d) Discourages development in areas where residual risk remains high,
even after mitigation (NPS-NH Policy P1) and ensures that new
development does not exacerbate flood risk on other sites (NPS-NH

Policy P5); and

e)  Supports continued risk assessment in the face of uncertainty (NPS-

NH Policy P6).

OPERATIVE DISTRICT PLAN PROVISIONS

16. Natural Hazards are currently addressed in Chapter 22 of the ODP. The

chapter establishes a city-wide framework for managing the use,

8 Primary evidence of Dr Reu Junqueira on behalf of HCC, paras 18-20.



development and subdivision of land affected by natural hazards, with a

particular focus on flooding and land instability.

17. The Chapter sets the following objective:®

Manage activities to avoid or mitigate adverse effects on, and minimise risk to:

. People;
. Property; and
. The environment,

from natural hazards, in order to increase community resilience, reduce the
risks from natural hazards, and support effective and efficient response and
recovery from natural hazard events.

18. The objective is supported by a range of policies and the identification of

the following Flood Hazard Areas in the planning maps:

a)  High, Medium and Low Flood Hazard Areas;

b)  Temple View Flood Hazard Area; and

c) Culvert Block Flood Hazard Area.

19. The Purpose Statement in Chapter 22 describes the Flood Hazard Areas as

follows:

e. The Low, Medium and High Flood Hazard Areas have been
identified using flood hazard modelling. The flood hazard
modelling covers five areas of the City and the Waikato River
corridor. These Flood Hazard Areas show land predicted to be
affected by river flooding, water ponding or overland flowpaths
in a storm event that has a 1% chance of occurring in any one
year. New development on sites predicted to be affected will
need to comply with minimum floor level standards.

f. The Low, Medium and High categories of Flood Hazard Areas
are based on combinations of water depth and speed, and
proximity to the Waikato River. Generally, the deeper or faster
the water the greater the consequence if people or property
are exposed to it (i.e. the greater the risk). This is reflected in
the policies and rules that relate to Flood Hazard Areas
whereby a more restrictive approach exists within High Flood
Hazard Areas compared with the Medium or Low Flood Hazard
Areas.

° ODP, Objective 22.2.1.



20.

21.

g. The modelling process on which the Low, Medium and High
categories are based will be undertaken for the rest of the City
over time.

h. For the rest of the City, specific Flood Hazard Areas have been

derived from the Operative District Plan 2012, which identified
areas of potential flooding in Temple View and if specific
culverts become blocked in a storm event.

i The Temple View Flood Hazard Area applies to parts of Temple
View that are susceptible to flooding. These areas are
associated with small-scale farm dams and secondary flow
paths that are part of the Waipa Flood Prevention Scheme.

j. The Culvert Block Flood Hazard Areas apply upstream of
significant culverts along the gully system. These represent the
maximum effect of a culvert becoming blocked whereby water
backs up the gully until it eventually overtops the accessway or
transport corridor above the culvert.

The ODP currently takes a proportionate approach to the management of
development in Low Flood Hazard Areas. New buildings in Low Flood
Hazard Areas and the Culvert Block Flood Hazard Area are permitted,
subject to a series of standards. In High Flood Hazard Areas, new buildings
are classified as non-complying activities, whereas in Medium Flood Hazard
Areas, they are discretionary activities. For Overland Flow Paths, there are
no specific controls for building outside a Flood Hazard Area, although
Policy 22.2.1j refers to new development avoiding Overland Flow Paths.
Separate from building controls, a wide range of activities are provided for

in Low Flood Hazard Areas.

Relevant standards in Low Flood Hazard Areas and Culvert Block Flood

Hazard Areas include:

a)  Earthworks cannot raise ground level, impede flood flows or result in

flood waters being diverted or displaced onto any other site;

b)  Controls on external storage of goods;

c) Fences and walls are permitted provided that they do not block flood

waters in the Culvert Block Flood Hazard Area;



22.

d)  Residential buildings in the Low Flood Hazard Area must have 0.5m

freeboard above the 1% AEP flood level;

e)  Commercial buildings in the Low Flood Hazard Area must have 0.3m

freeboard above the 1% AEP flood level; and

f) Buildings in the Culvert Block Flood Hazard Area must have a 0.3m

freeboard above the flood level.

While these standards and controls are broadly in line with the level of risk
associated with each of these Flood Hazard Areas, the spatial extent of
these areas identified in the mapped overlays within the ODP is
incomplete, and in parts, out of date and unreliable. As a consequence,
some areas within the city may be misidentified in terms of risk from the
effects of natural hazard.! In this respect, the ODP is not fit for purpose.

PC14 addresses this shortcoming.

PLAN CHANGE 14 PROVISIONS

23.

PC14 includes new and additional objectives, policies and rules to manage
flood hazard risk in the city. The planning framework under PC14
differentiates between various types of flood-related features, including
the existing Flood Hazard Areas (High, Medium, and Low), as well as
Depression Areas, Overland Flow Paths, and Flood Extent Areas. Key

features of PC14 include:

a) Introduction of new and additional performance-based development
controls that vary according to the severity of flood risk, ensuring
proportionate responses across High, Medium, and Low Flood

Hazard Areas;

10 Currently only 14% of the city is captured within the ODP mapped overlays.



24.

25.

b)  Recognition of Depression Areas as conditional flood risks, with a
permissive planning approach supported by conservative mapping

assumptions;

c) Differentiation of Overland Flow Paths by scale and risk, with minor
Overland Flow Paths excluded from some regulatory provisions due

to their low hazard potential and mapping limitations;

d) Amendments to stormwater management rules; and

e) Amendments to Assessment Criteria with the inclusion of a new

Hazard and Safety element.

In addition to these planning tools, a key element of PC14 is the removal
of static flood map overlays from the ODP as the source relied on to identify
the spatial extent of flood hazards. Instead, PC14 relies on the best
available information to inform the spatial extent of flood hazards. HCC's
GIS-based flood mapping platform (Floodviewer) serves as this primary
resource for identifying flood-related data across the city. Floodviewer is
a non-statutory, web-based tool created by HCC to deliver the most up-to-
date and comprehensive flood information. The platform is built to
incorporate the latest science and modelling, with updates made as new

data is generated.

By utilising Floodviewer in this way, HCC can refresh flood information
promptly, without requiring a plan change. This approach facilitates
adaptive management and ensures planning decisions draw on the most
current and reliable information. This enables accurate and timely
assessment of the extent to which a proposed land use or subdivision is

exposed to risk from the effects of natural hazards.
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26. While PC14 establishes a presumption that the best available source of
information is Floodviewer, this is a rebuttable presumption and is not a

rigid inflexible rule.

27. The PC14 Purpose section in Chapter 22 states:

i. The best available catchment-based flood information produced
by Council is currently published on Council’s website. This flood
information is generally considered suitable for identifying
whether a specific property may be affected by one or more of the
above flood related features, however alternative flood
information can be used if Council considers it to be better than
the information that it holds.

28. The notes in the Purpose statement notify users of the ODP that:

2. Council publishes its best available catchment-based flood
information in the GIS viewer on its website. This information will
be used as a starting point to determine whether a property is
affected by flooding.

3. Details about the flood information modelling methodology,
assumptions, limitations and validation, and a more detailed
breakdown of information is held by Council.

4. Council’s flood mapping does not need to be used if a site specific
flood assessment that includes more accurate flood hazard
information is provided to, and accepted by, HCC. The
assessment will need to provide information that follows the
category descriptions in Appendix 11 - Volume 2 and include an
explanation of the methodology used and the nature, extent and
effect of using this information. The assessment and information
must be prepared by an appropriately experienced and qualified
practitioner.

29. These provisions are linked to new Policy 22.2.1a Managing the

Risks of Natural Hazards which includes the following policy:

Manage subdivision, use, and development to mitigate risks from
natural hazards, or minimise them to a tolerable level, including by:

ix. Using the best available information, based on the most up-to-

date flood modelling where relevant, and applying best practice
where practicable.

30. Consistent with these PC14 provisions, HCC has produced a practice note

detailing the process for submitting third-party assessments, including



31.

32.

11

criteria for what constitutes better information than that presented via
Floodviewer, review timeframes, and how accepted assessments may
inform resource consent decisions or updates to Floodviewer. When an
assessment is accepted, HCC can recognise it as the best available

information.

Although best available information may evolve over time, the activity
status of a proposal under the ODP rules remains constant. What may
change is whether the relevant site is located within the spatial extent of a
particular Flood Hazard Area. Based on this information, activity status can
be determined, which anchors the overall assessment of the proposal. This
framework offers applicants flexibility to demonstrate their site is not
affected by the mapped hazard, while preserving the planning framework’s
integrity and consistency. A flowchart depicting this assessment process is

provided in Appendix C to Dr Reu Junqueira’s primary evidence.

A detailed outline of the objective and policy framework, as well as the
rules and standards, proposed under PC14 is provided in Section 17 of the

Section 32 Report.

NON-STATUTORY FLOOD MAPS

33.

A number of submissions on PC14 raise concerns about the use of non-
statutory flood maps.'! Some submitters express support for their use.?
Fonterra’s planning evidence asserts that the approach is ultra vires
asserting that the approach with Floodviewer enables HCC to change the
effect of a rule in the District Plan without going through a Schedule 1

process potentially resulting in a material change in the application of

11 Horotiu Farms Limited and Te Awa Lakes Unincorporated Joint Venture Limited (Submitter
32), Fonterra Limited (Submitter 33), Laura Kellaway (Submitter 38), The Kellaway Family Trust
(Submitter 39), Niall Baker (Submitter 43), Natural Hazards Commission (Submitter 45), and
Property Council New Zealand (Submitter 54).

12 Raj Ramgobin (Submitter 1), Kainga Ora — Homes and Communities (Submitter 34), Waikato
Regional Council (Submitter 48), and Alejandro Cifuentes (Submitter 49).
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35.

36.

37.

38.

12

District Plan rules.13

This framing mischaracterises the effect of PC14. The flexibility of relying
on Floodviewer, or other best available information, does not change the
effect of the rule, because its application to a defined hazard area does not
alter. PC14 simply ensures that, as the correct extent of a hazard area is

identified, the unchanged rule is consistently applied within it.

Accordingly, concerns about the vires of the intended role of Floodviewer

are, for that reason and as further explained below, misplaced.

At the outset, the use of the phrase ‘non-statutory’ requires clarification.
This term refers to the method and manner in which it is prepared.
Compared to a district plan provision, which requires public consultation
and engagement via the RMA Schedule 1 process, the data underpinning
Floodviewer, and the associated output of a spatially depicted hazard area
(shown on Floodviewer), is not subject to that same statutory process.
Instead, it is prepared by HCC in reliance on expert advice. Mr Rix gives an

independent assessment which validates the Floodviewer work.

Next, referring to Floodviewer as a ‘planning layer’ gives an incorrect
impression. Floodviewer is simply a visual tool which shows the spatial
manifestation of a scientifically proven data set. There is no discretion or
planning judgement underpinning Floodviewer. It is a factual account of

the natural hazard risks attached to various parts of the environment.

The ODP contains the rules which manage land use and subdivision within
various defined Flood Hazard Areas, (High, Medium, and Low), Depression
Areas, Overland Flow Paths, and Flood Extent Areas. These areas are
defined terms within Appendix 1 of the ODP. These definitions do not alter,
other than via an RMA Schedule 1 process. For example, a High Flood

Hazard Area is defined as:

13 Evidence of Mark Chrisp on behalf of Fonterra, paras 5.3-5.4.



39.

40.

41.

13

High Flood Hazard Area: Means that part of any land predicted to be affected
by river or surface flooding during a 1% AEP rainfall event when pipes, culverts
and the stormwater network in the catchment are fully functioning.

For Waikato River flooding, a high flood hazard is identified when the depth of
flood waters exceeds 1 metre.

For surface ponding and overland flowpaths, a high flood hazard is identified
under any of the following conditions:

a. The depth of flood waters exceeds 1 metre,

b. The speed of flood waters exceeds 2 metres per second,

c. The product of flood depth (in metres) and speed (in metres per second)
exceeds one.

Flood water depths less than 0.1 metres are excluded from both classifications.

Floodviewer works with this definition to present a spatial image of where

areas meeting this definition are located within Hamilton City.

Each of these defined areas is linked to specific planning controls that
reflect the level of risk they pose to people, property and infrastructure.*
These rules, standards and controls which manage the extent and nature
of land use and subdivision within the defined areas are set out in the
relevant chapters of the ODP, and like the definitions, do not alter, other

than via an RMA Schedule 1 process.

Within this framework, it is for an applicant to determine whether a
proposed development site is located in a defined area, and as required by
Policy 22.2.1a.ix., it does so using the best available information. As
established by the Purpose statement and associated plan user notes in
Chapter 22, that best available information is assumed to be Floodviewer,
but that assumption can be displaced if an applicant has site specific

information which is demonstrated to be the best available information.

14 primary evidence of Dr Reu Junqueira on behalf of HCC, para 29.
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43.

44,

45,

14

The approach taken in PC14 is conceptually similar to the approach taken
in the Auckland Unitary Plan Chapter E36 Natural hazards and flooding and
in Section 8D in the Tauranga City Plan which rely on definitions rather than

flood maps in the plans.

The issue of the lawfulness of flooding maps that sit outside of the District
Plan was considered by an Independent Hearing Panel in relation to
Tauranga City Council’s Plan Change 27: Flooding from intense rainfall. The

Panel found as follows:

50. There is no formal requirement for overlay maps to be included

within a district plan. That is a matter for individual councils to
determine — and there are existing examples of non-statutory
flood maps such as is proposed by Council. On that matter we note
that the National Planning Standards 2016 — Mapping Standard
Table 20 includes a number of specific overlay and other symbols,
but none relate to flooding.

53. While we accept that it would be clearer to all affected property

owners if the flood maps were afforded statutory status under
the District Plan, we recognise that mapping errors will be ever
present due to the changing landscape of development. That, in
itself, would pose practical difficulties for both Council and
individual landowners in terms of the Schedule 1 RMA statutory
plan change process that would be required to correct any
substantive confirmed errors (trivial errors being able to be
rectified by the Council in accordance with its power under cl.20A
of the First Schedule).

54.We are satisfied that the policy and rule criteria are now

sufficiently well-wrought and the review process sufficiently
well-developed that the general public is better served by having
the flood maps as non-statutory documents, amenable to review
and individual expert challenge outside of any plan change
process.

Two appeals against Plan Change 27 were resolved by consent order.'®

While not directly on point, the High Court did comment on the use of non-
statutory layers in the Auckland Unitary Plan in the judicial review North

Eastern Investments Ltd v Auckland Council.?® Auckland Council originally

15 Bluehaven Management Ltd & Ors v Tauranga City Council [2025] NZEnvC 93.
16 [2018] NZHC 916.
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47.

15

notified nine non-statutory layers in the Unitary Plan as part of the

proposed planning maps. As recorded by the High Court:’

The use of non-statutory layers in the maps was to provide users with
the Council’s most faithful representation of a particular type of
information. Some of the information was dynamic (for example, the
location of different flood hazards). Some of the information was
based around processes outside of the proposed plan (for example,
the location of Maori land). The use of this information served purely
as information or guidance in the context of certain rules in the
Proposed Plan. The information did not automatically entail the
application of those rules in the context of a particular site. The rules
could stand alone without any reference to, or use of, the
information in non-statutory layers.

The Panel recommended only the inclusion of maps that served a
resource management purpose within the structure of the Proposed
Plan. The Panel considered that other information should be located
in ways that avoided any confusion as to whether the information was
part of the Proposed Plan. This was seen as important to avoid giving
a false impression to users of the Proposed Plan about whether these
maps had any regulatory effects.

Similarly, the rules in PC14 can also stand alone without any reference to
Floodviewer. This is because the rules are linked to a particular hazard
area, each of which are a defined term in the ODP. If the site is located in
an area which meets the definition, the relevant planning controls come
into play. Determining whether the site is located in a particular area is a
separate factual question, answered by best available information, which

in this case begins with Floodviewer.

By stepping through the PC14 provisions, and the way it incorporates
Floodviewer, there is no changing of definitions, rules or methods in the
ODP occurring outside of a Schedule 1 process. The approach taken under
PC14 is, in accordance with HCC's functions under s 31 (1)(b) of the RMA,
lawfully giving effect to the control of land use in the district for the

purpose of avoidance or mitigation of natural hazard.

17 At [68] — [69].
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SUBMISSIONS ON PLAN CHANGE 14

48. PC14 was publicly notified on 21 January 2025 with the submission period
closing on 28 February 2025 and further submission period closing on 16

April 2025. 57 submissions and 14 further submissions were received.

49. The submissions cover a wide range of matters, with many submitters
broadly supportive of PC14 and its approach to flood risk management. A
number of submitters raise concerns about, or seek amendments to, the
proposed provisions. HCC has identified nine themes or topics that emerge

from the submissions: 18

a)  Planning maps: Concerns regarding the use of non-statutory flood
mapping rather than flood information that is mapped in the District

Plan Planning Maps.

b)  Effluent disposal: Issues with the proposed changes to the effluent

disposal rules in the Future Urban and Large Lot Residential Zones.

c) Chapter 22 Natural Hazards: Concerns about how land use and
development should respond to flood risk through the provisions in

Chapter 22. Including, broadly:

i The need to improve clarity and provide certainty in the

provisions.

ii. The appropriate approach to risk management.

iii. The process for challenging flood information on Floodviewer.

18 primary evidence of Dr Reu Junqueira on behalf of HCC, Appendix B ‘HCC’s Response to
Submissions’.
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iv. Impacts on development, including consenting burdens and
delays.
V. The appropriate activity status for various activities affected by

flood hazard or located within the Flood Hazard Areas.

Vi. Whether sites with independent stormwater systems should
be exempt.
vii. Restrictions applying to Low Flood Hazard Areas.

d)  Subdivision: Concerns about the subdivision of land in areas subject

to natural hazards, including:

i The need for clearer rules for building platforms, stormwater

management and use of non-structural solutions.

ii. The appropriate activity status for subdivision within Flood

Hazard Areas, Overland Flow Paths and Depression Areas.

iii. Restrictions applying to Low Flood Hazard Areas.

e)  Three Waters: Stormwater management and the integration of flood

risk considerations into the design and redevelopment of

impermeable surfaces, including in relation to:

i The need for site-specific stormwater management plans.

ii. Threshold for triggering resource consent.

iii. The need to align stormwater provisions with broader

resilience and sustainability goals.
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iv. The role of infrastructure in mitigating flood impacts.

f)  Transportation: Proposed amendments to expressly recognise
nature-based solutions for the management of stormwater runoff in

the design of parking and loading infrastructure.

g) Definitions and Terms: Amendments to, or the inclusion of new,

definitions.

h)  Assessment Criteria: Concerns about the clarity, scope and
consistency of the assessment criteria, particularly in relation to
flood risk, infrastructure needs, and functional requirements of

certain land uses.

i) Out of scope matters: A number of submissions raise matters that

are beyond the scope of PC14, including:*®

i Matters unrelated to natural hazard management, such as road
maintenance, urban design, telecommunications, and general

dissatisfaction with HCC processes.

ii. Non-RMA matters related to flooding, such as upgrading

stormwater infrastructure.

iii. Minor corrections under Schedule 1, Clause 16 of the RMA.

iv. Matters related to Floodviewer, including challenging site-

specific mapping data, concerns about the modelling that

9 Submission points: 2.1, 3.1, 3.2, 3.3,3.4,3.5,4.1,6.1,7.1,9.1, 11.1, 12.1, 14.2, 14.4, 15.1,
16.1,17.1, 20.1, 21.1, 23.1, 24.1, 28.17, 28.21, 29.17, 29.20, 30.20, 30.23, 31.18, 31.21, 32.5,
32.7,32.9,36.6,37.1,37.2,37.3,38.2,39.5,40.1, 40.2, 43.2, 43.3, 43.4, 435, 43.6, 43.10,
43.11, 43.12, 43.13, 43.14, 43.15, 43.17, 43.18, 43.20, 45.24, 45.31, 46.1, 46.2, 46.4, 53.7, 54.2,
54.3, 55.5.
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informs Floodviewer, proposed improvements  to

Floodviewer.20

RESPONSE TO SUBMISSIONS

50.

51.

Since notification, HCC has carefully considered all feedback received on
PC14, including the various issues raised by submitters, and has sought to

respond constructively.

In response to submissions, Dr Reu Junqueira has made recommendations
to amend the notified plan provisions which are provided in Appendix A to
her primary evidence. Her response to each submission point is provided
in her report ‘HCC’s Response to Submissions’ in Appendix B to her primary

evidence.

ISSUES REMAINING OUTSTANDING

52.

Notably, of the 57 submitters, only 7 lodged expert evidence in support of
their submissions. The expert submitter evidence addresses HCC’s primary
evidence, including Dr Reu Junqueira’s recommended amendments in
response to submissions. In response to matters raised in expert submitter
evidence, Dr Reu Junqueira has made further recommendations to amend
the PC14 provisions which are set out in Appendix A to her rebuttal

evidence and are described below.

20 Submission points raising a site-specific map challenge: 9.1, 17.1, 20.1, 21.1, 23.1, 24.1, 32.9,
37.1,38.2,39.5,40.1, 40.2, 43.11, 43.2, 46.2. Submission points raising concerns about
Floodviewer modelling: 6.1, 15.1, 28.17, 29.17, 30.20, 31.18, 32.7, 37.2, 37.3, 43.10, 43.13,
43.17,43.18, 43.20, 43.5, 46.1, 53.7. Submission points raising issues with Floodviewer display:
12.1, 15.1, 36.6, 46.4.
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Waikato Regional Council

53.

54,

Waikato Regional Council (WRC) has provided expert planning evidence
from Luis Cifuentes. WRC is generally supportive of the amended PC14

provisions but pursues the following amendments:

a) Amendment to Policy 22.2.1c to account for runoff speed explicitly

(“Manage earthworks to slow the velocity of runoff and not reduce

flood storage capacity or divert or to concentrate stormwater
discharges off a site”) or to add sediment control measures or include
standards for earthworks similar to those in the Wellington City

District Plan;?!

b) In relation to Activity Status Table 22.3 for Depression Areas, at a
minimum, amendment to the wording to apply the standards for new

buildings in 22.5.5a and 22.5.6 to buildings in Depression Areas; and

c) Amendment to Policy 22.2.1 regarding managing natural hazard
risks to include “Avoids the creation of new intolerable natural

hazard risk”.

In response to WRC's evidence, Dr Reu Junqueira and Ms Liao support Mr
Cifuentes’ amendment to Policy 22.2.1c following his clarification that the
relief sought is with respect to sediment control measures. In addition, Dr
Reu Junqueira supports an amendment to Policy 22.2.1 but has proposed
alternative wording: “Avoids the creation of intolerable levels of risk”.
However, Dr Reu Junqueira does not support applying more stringent
standards for Flood Hazard Areas as she considers the current proposed
provisions strike the right balance between risk management and planning

flexibility.??

21 Evidence of Mr Cifuentes on behalf of WRC, paras 28-29.
22 Rebuttal evidence of Dr Reu Junqueira on behalf of HCC, paras 11-17.
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WEL Networks Limited

55.

56.

WEL Networks Limited (WEL) lodged expert planning evidence from Sara
Brown. Ms Brown sets out a number of amendments to PC14 provisions
recommended by Dr Reu Junqueira in her primary evidence in response
to the WEL submission that WEL supports. There are two amendments to
the Activity Status Table proposed by Dr Reu Junqueira that WEL does not
support. Rule 22.3(xx) sets the activity status for lifeline utilities —

electricity infrastructure (at ground level) in:

a)  Medium Flood Areas, Dr Reu Junqueira proposed that the notified
activity status of discretionary be changed to restricted

discretionary. Ms Brown seeks that it be a permitted activity; and

b)  High Flood Areas, Dr Reu Junqueira proposed that the notified
activity status of non-complying be changed to discretionary. Ms

Brown seeks that the activity status be restricted discretionary.

In her rebuttal evidence, Dr Reu Junqueira acknowledges the operational
and planning challenges identified by Ms Brown and proposes that the
activity status for electricity infrastructure at ground level be permitted in
Medium Flood Areas and restricted discretionary in High Flood Areas, as

sought by WEL.

Fonterra Limited

57.

Fonterra Limited (Fonterra) lodged expert planning evidence from Mark
Chrisp and civil engineering evidence from Scott King. Fonterra’s
submission sought amendment to PC14 to only apply to land that utilises
the HCC stormwater network or alternatively to expressly exclude the Te
Rapa Dairy Factory site. Mr King has provided evidence on how

stormwater is managed on the site and supports the request that it be
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excluded from HCC'’s Floodviewer. Mr Chrisp refers to Mr King’s evidence

on the impact and likelihood of flooding and explains the potential

duplication of consenting processes.

Mr Rix, Ms Liao and Dr Reu Junqueira have considered Fonterra’s evidence

and agree that there is no justification for excluding the Dairy Factory site

from Floodviewer. However, as Dr Reu Junqueira states in her rebuttal

evidence: 23

a)

b)

c)

d)

PC14 does not duplicate the functions of WRC, rather it complements

those functions;

While the site is self-serviced and operates under regional
stormwater discharge consents, HCC retains its statutory
responsibility under s 31 of the RMA to manage land use and mitigate

natural hazards, including flood risk;

The Te Rapa Dairy Factory site, despite its elevation and internal
stormwater infrastructure, remains part of the wider urban
catchment and can influence neighbouring properties and

downstream flow dynamics; and

Excluding the site would undermine the consistency and
enforceability of PC14 across the city. A uniform approach ensures
that all sites, regardless of servicing arrangements, are assessed
against the same flood management framework (particularly
important for maintaining overland flow paths and ensuring that any
changes to site layout or impermeable surfaces do not exacerbate

flood risks elsewhere.

23 Rebuttal evidence of Dr Reu Junqueira on behalf of HCC, paras 42-43.
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Fonterra’s submission also seeks various amendments to policies and rules

as they relate to impermeable developed industrial sites that mitigate

stormwater effects, as follows:

a)

b)

d)

e)

Amend the following rules to exclude sites not connected to the HCC

stormwater network:

Rules 22.3(h) and 22.3(gg) — new buildings and industrial

activities;

Rule 22.5.2(a) — earthworks standards;

Rule 22.5.3a — car parking areas;

Rule 22.5.5 — fences and walls;

Rule 22.5.5a — development in overland flow paths.

Amend Policy 22.2.1 to clarify that earthworks must not reduce flood
storage capacity or divert/concentrate stormwater discharges off-

site.

Amend Policy 22.2.1a(iv) and (v) to add the words ‘where practicable’

to clauses prioritising non-structural solutions and natural features.

Amend Rule 22.5.2(c)(iv) and (v) to allow modifications to the entry
and exit points of overland flow paths, provided they can be safely

redirected to a roading corridor or stream.

Amend Policy 25.14.2.1d(vi) to add the words ‘where appropriate’ to

the requirement to integrate nature-based solutions.
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f) Delete references to non-RMA mitigation approaches in Appendix

01.03 - F Hazard and Safety.

For the reasons set out in her rebuttal evidence, Dr Reu Junqueira does not
support the amendments proposed by Mr Chrisp, except in relation to
Policy 25.14.2.1d(vi) and Policy 22.2.1(c) on the basis that they are
reasonable and do not undermine the intent of the policies. Ms Liao does
not support the amendment to Rule 22.5.2(c) as changing the entry of exit

points of the overland flow paths can shift flooding to another site.

Mr Chrisp also expresses the view that the use of non-statutory maps in
PC14 is ultra vires. The vires of plan provisions is a legal issue which has

been addressed in these submissions.

BP Oil New Zealand Limited, Mobil Oil New Zealand Limited and Z Energy

Limited

62.

BP Oil New Zealand Limited, Mobil Oil New Zealand Limited and Z Energy
Limited (The Fuel Companies) made a submission seeking a range of
amendments to various rules in Chapter 22 Natural Hazards and one in
Chapter 25 Three Waters. The Fuel Companies have provided expert
planning evidence from Miles Rowe. Having reviewed Dr Reu Junqueira’s
primary evidence, Mr Rowe confirms his agreement with many of the
recommendations made in relation to the Fuel Companies’ submission but

pursues the following amendments:

a) Amend Rule 22.3(o) — Earthworks for Underground Structures to
permit earthworks associated with underground structures or
services, beyond just those linked to lifeline utilities or regionally

significant infrastructure.
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d)

e)
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Amend Rule 22.3(q) — Stormwater Management Devices to ensure
that stormwater quality treatment devices, such as interceptors, are

not inadvertently captured by the rule’s consenting requirements.

Amend Rule 22.3(t) — Accessory Buildings <25m? to permit all
buildings under 25m? in flood hazard areas, not just accessory

buildings, provided they are associated with vulnerable activities.

Amend Rule 22.5.3 — External Storage of Goods and Materials to
delete clause (b)(v) which prohibits contamination of the

environment.

Amend Rule 25.13.4.2(i) — Stormwater in Non-Residential Zones to
delete new clause (i) which introduces a requirement for pre-

treatment of stormwater runoff before soakage.

63. Dr ReuJunqueira supports Mr Rowe’s proposed amendments in respect of

Rule 22.3(0), Rule 22.5.3(b)(v) and Rule 25.13.4.2(i). She proposes slightly

different wording to Rule 22.3(qg) to better align with an effects-based

approach and avoid unintended duplication of regional functions. Dr Reu

Junqueira does not support the proposed amendments to Rule 22.3(t) to

permit all buildings under 25m? in flood hazard areas. She considers the

change would reduce clarity and introduce risk and would enable

structures with operational or environmental implications to bypass

assessment in areas where hazard exposure remains significant.?*

PB Consultants Limited

64. PB Consultants Limited’s (PB Consultants) lodged planning evidence from

Sharon Dines and Civil Engineering evidence from Andres Concha.

24 Rebuttal evidence of Dr Reu Junqueira on behalf of HCC, paras 27-29.
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PB Consultants’ submission raised concerns that PC14 does not apply a
sufficiently precautionary approach, particularly in Medium Flood Hazard
Areas where water depths and velocities may still pose risks to life and
property. Ms Dines is also concerned at the level of development that is to
be provided in Flood Hazard Areas that are not subject to a completed
Integrated Catchment Management Plan (ICMP). Ms Dines proposes
amendments to Policy 22.2.1.a to provide for a “true” precautionary
approach, promote nature-based stormwater solutions, and require HCC
to prepare and use ICMPs when planning development in flood prone

areas.

While acknowledging the importance of precaution in managing natural
hazards, Ms Junqueira’s evidence is that PC14 already incorporates a
tiered, risk-based framework that reflects the severity of hazard exposure
and allows for development to be assessed on a site-specific basis, even in
the absence of a completed ICMP. Further, the policy framework already
provides a clear strategic direction favouring nature-based stormwater
management methods. Accordingly, Dr Reu Junqueira does not support PB

Consultants’ proposed amendments to Policy 22.2.1.a.

Mr Concha supports a retreat from urbanisation in all Flood Hazard Areas.
However, Ms Dines recognises that this needs to be balanced with the
requirements under the NPS-UD. Ms Dines proposes amendments to the
PC14 provisions to reflect that approach. Dr Reu Junqueira asserts that
PC14 strikes the right balance between the requirements of the NPS-UD
and managing risk appropriately by applying performance standards and
activity status controls that allow for development in lower-risk areas while

ensuring stringent controls in higher-risk zones.

Mr Concha recommends the provision of hydraulic neutrality to mitigate
against the effects of urbanisation. Ms Liao considers that PC14
adequately covers the matter in Chapter 25 Three Waters and Appendix

1.2 Information Requirements. Mr Concha’s concerns regarding the
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compatibility of models and data. Dr Reu Junqueira considers that PC14
already incorporates the requirement for best available flood modelling
information. However, to address the concerns raised, she proposes an
amendment to Appendix A — Section 1.2.2.9 which specifies that a Flood
Risk Assessment Report that relies on modelling other than that used by
HCC, to use compatible modelling tools with consistent rainfall,

hydrological and hydraulic parameters to those used by HCC.

Mr Concha raises concerns about the subdivision provisions allowing lots
to be partially located within Flood Hazard Areas. Ms Dines proposes
amendments to the standards in the Subdivision Chapter to ensure lots are
not located in these areas and to require that building platforms in Low
Hazard Areas are located outside the Flood Hazard Area. Dr Reu Junqueira
considers that PC14 already requires defined building platforms outside
hazard areas, combined with assessment criteria addressing flood risk,
ensures that subdivision is appropriately managed. She does not support
further restrictions that may unnecessarily constrain development,
particularly in Low Flood Hazard Areas where risks are lower and can be

mitigated through design.

Foodstuffs North Island Limited

70.

71.

Foodstuffs North Island Limited (Foodstuffs) lodged a further submission
on PC14. It then lodged planning evidence from David Badham and

engineering evidence from Constantinos Fokianos.

Based solely on a desktop review of Foodstuffs’ sites within the city, Mr
Fokianos concludes that the Floodviewer maps should be amended as they
relate to Foodstuffs’ sites as he considers there to be potential inaccuracies
in the hazard overlays. Mr Fokianos acknowledges that field-verified
survey and hydraulic modelling would be required to verify the accuracy of
the maps. In any event, the amendment of Floodviewer maps is not within

the scope of PC14. He also recommends a number of amendments to
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provisions to better distinguish between verified risk and model

conservatism.

Mr Badham pursues the following amendments to PC14:

a) Include a new Policy requiring the use of best available flood

modelling information when making planning decisions.

b) Amend the activity status of new buildings, additions, and retail
activities in High Flood Hazard Areas under Rule 22.3 from non-

complying to discretionary or restricted discretionary.

c) Include a permitted activity pathway for development in flood hazard

areas where a site-specific flood hazard assessment is provided.

d)  Amend Objective 22.2.1(i) by inserting the qualifier ‘unacceptable’
before ‘adverse effects’ to introduce a degree of proportionality by

allowing some increase in adverse effects.

e) Remove or amend non-statutory advice notes.

Dr Reu Junqueira has reviewed the amendments sought by Foodstuffs and
does not support them. However, in response to the proposal for a new
policy requiring the use of best available flood modelling information,
rather than a new stand-alone policy, Dr Reu Junqueira proposes an
amendment to Policy 22.2.1(a)(ix) to reinforce the importance of using up

to date modelling and avoiding duplication.

It is unclear how the specific relief sought by Mr Badham falls within the
ambit of Foodstuffs’ further submission. Accordingly, HCC reserves its

position in relation to scope.
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Metlifecare Limited, Argosy Property No.l1 Limited, and Southern Cross

Healthcare Limited

75.

Metlifecare Limited, Argosy Property No.1l Limited, and Southern Cross

Healthcare Limited (Metlifecare et al) lodged evidence from Bronwyn

Rhynd, an environmental engineer. Ms Rhynd confirms that there are

numerous changes recommended in Dr Reu Junqueira’s primary evidence

that Metlifecare et al support. In addition, Ms Rhynd’s evidence raises

issues with the following provisions:

a)

b)

d)

e)

f)

g)

Policy 22.1.i Floodviewer information and purpose (Note): Amend
the policy to include reference to HCC's Floodviewer to provide

greater clarity and to identify and recognise its limitations.

Policy 22.2.1a(iv) Managing risk of natural areas: Amend the policy to
replace “giving priority to” with “considering the use of” to recognise

non-structural solutions.

Policy 22.2.1h Depression Areas: Amend the policy to clarify that the

‘tolerable level’ description is quantified.

Policy 22.2.1i Emergency Services and Hospitals: Amend the policy so

that it applies only to new emergency service facilities and hospitals.

Standard 22.4.1a Impermeable surfaces: Clarify the purpose of the

standard.

Standard 22.5.5a Buildings and Overland Flow Paths: Amend to

recognise the limitations of Floodviewer.

Standards 22.5.6 and 22.5.6a New Buildings, Replacement or
Rebuilding of Existing Lawfully established Buildings and Alterations

to Existing Buildings in a Flood Hazard Area: Amend to clarify the
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extent of the flood hazard and to remove ambiguity as to the

application of freeboard within a site.

h)  Rule 25.13.4.2 Water sensitive technique: Does not support blanket

application to all non-residential zones.

i) Rule 25.13.4.2.fimpervious surface area greater than 1000m?: Clarify
whether the 1000m? threshold refers to the total combined area

across the site or to a single, specific area.

i) Amend Rule 25.13.4.2.g development of surfaces greater than

100m?: Provide greater clarity on the application of the rule.

While Ms Rhynds engineering expertise is acknowledged, many of the
recommendations advanced by Ms Rhynd stray beyond the scope of
engineering expertise and into matters that are the domain of a planning
expert. Dr Reu Junqueira does not support any amendments in response
to Ms Rhynd’s evidence and considers that the PC14 framework

appropriately addresses the issues raised by Ms Rhynd.

PROPONENT’S EVIDENCE

77.

In support of PC14, HCC will present evidence from the following

witnhesses:

a) Nathanael Savage (Floodviewer);

b)  Jonathon Rix (Technical Review);

c) Mingyang Mona Liao (Stormwater);

d)  DrYong Srun Vann (Economic Impacts); and
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e)  Dr Juliana Reu Junqueira (Planning). In addition to her primary and
rebuttal evidence, Dr Reu Junqueira will provide supplementary
evidence on a small number of matters, including additional
proposed amendments to the definition of Medium Flood Hazard

Area and addressing the implementation of Rule 22.5.6.a(i).

Dated 17 October 2025

Pl Dy

L F Muldowney / S K Thomas

Counsel for Hamilton City Council
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(1)

(2)

Funct
Every

ATTACHMENT A: KEY RMA PROVISIONS

ions of territorial authorities under this Act
territorial authority shall have the following functions for the

purpose of giving effect to this Act in its district:

(a)

the establishment, implementation, and review of objectives,
policies, and methods to achieve integrated management of the
effects of the use, development or protection of land and
associated natural and physical resources of the district:

(aa) the establishment, implementation, and review of objectives,

(b)

policies, and methods to ensure that there is sufficient
development capacity in respect of housing and business land to
meet the expected demands of the district:

the control of any actual or potential effects of the use,
development, or protection of land, including for the purpose of-
i) the avoidance of mitigation of natural hazards; and

ii) [Repealed]
iia) the prevention of mitigation of any adverse effects of the

development, subdivision, or use of contaminated land:

iii) the maintenance of indigenous biological diversity:

(c)
(d)

(e)

[Repealed]

the control of emission of noise and the mitigation of the effects of
noise:

the control of any actual or potential effects of activities in relation
to the surface of water in rivers and lakes:

(f) any other functions specified in this Act.

The methods used to carry out any functions under subsection (1) may
include the control of subdivision.

Requirement for preparing and publishing evaluation reports

An ev

(a)

(b)

aluation report required under this Act must-
examine the extent to which the objectives of the proposal being
evaluated are the most appropriate way to achieve the purpose of
this Act; and
examine whether the provisions in the proposal are the most
appropriate way to achieve the objectives by-
identifying other reasonably practicable options for achieving
the objectives; and
assessing the efficiency and effectiveness of the provisions in
achieving the objectives; and
summarising the reasons for deciding on the provisions; and
contain a level of detail that corresponds to the scale and
significance of the environmental, economic, social, and cultural
effects that are anticipated from the implementation of the
proposal.

An assessment under subsection (1)(b)(ii) must-
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(a) identify and assess the benefits and costs of the environmental,
economic, social, and cultural effects that are anticipated from the
implementation of the provisions, including the opportunities for-

i) economic growth that are anticipated to be provided or
reduced; and
ii) employment that are to be anticipated to be provided or

reduced; and
(b) if practicable, quantify the benefits and costs referred to in
paragraph (a); and
(c) assess the risk of acting or not acting if there is uncertain or
insufficient information about the subject matter of the provisions.

If the proposal (an amending proposal) will amend a regional policy
statement, plan, or change that is already proposed or that already exists
(an existing proposal), the examination under subsection (1)(b) must
relate to-

(@) the provisions and objectives of the amending proposal; and

(b) the objectives of the existing proposal to the extent that those

objectives-
i) are relevant to the objectives of the amending proposal; and
i) would remain if the amending proposal were to take effect.

In this section,-

objectives means,-

(a) for a proposal that contains or states objectives, those objectives:

(b) for all other proposals, the purpose of the proposal

proposal means a proposed regional policy statement, plan, or change for

which an evaluation report must be prepared under this Act

provisions means,-

(a) for aproposed plan or change, the policies, rules, or other methods
that implement, or give effect to, the objectives of the proposed
plan or change:

Purpose of district plans

The purpose of the preparation, implementation, and administration of
district plans is to assist territorial authorities to carry out their functions
in order to achieve the purpose of this Act.

Preparation and change of district plans

(1A) A district plan may be changed in the manner set out in the relevant Part

of Schedule 1.
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(1)

(2)

Matters to be considered by territorial authority

Aterr

itorial authority must prepare and change its district plan in

accordance with-

(a)
(b)
(d)

(e)

its functions under section 31; and
the provisions of Part 2; and

its obligation (if any) to prepare an evaluation report in accordance
with section 32; and

its obligation to have particular regard to and evaluation report
prepared in accordance with section 32; and

(ea) anational policy statement, a New Zealand coastal policy statement,

(f)

and a national planning standard; and
any regulations.

In addition to the requirements of section 75(3) and (4), when preparing
or changing a district plan, a territorial authority shall have regard to-

(a)
i)
i)

(b)

(c)

(d)

(e)

any-
proposed regional policy statement; or
proposed regional plan of its region in regard to any matter of
regional significance or for which the regional council has
primary responsibility under Part 4; and

any-

management plans and strategies prepared under other Acts;
and

to the extent that their content has a bearing on resource
management issues of the district; and

the extent to which the district plan needs to be consistent with the
plans or proposed plans of adjacent territorial authorities; and

any emissions reduction plan made in accordance with section 5ZI
of the Climate Change Response Act 2002; and

any national adaptation plan made in accordance with section 5ZS
of the Climate Change Response Act 2002.

(2A) A territorial authority, when preparing or changing a district plan, must

(3)

75
(1)

(2)

take i

nto account any relevant planning document recognised by an iwi

authority and lodged with the territorial authority, to the extent that its

conte
In pre

nt has a bearing on the resource management issues of the district.
paring or changing any district plan, a territorial authority must not

have regard to trade competition or the effects of trade competition.

Contents of district plans

A dist
(a)
(b)
(c)
A dist
(a)

rict plan must state-

the objectives for the district; and

the policies to implement the objectives; and

the rules (if any) to implement the policies.

rict plan may state-

the significant resource management issues for the district; and
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(1)

(2A)

(3)

(4)

(b)  the methods, other than rules, for implementing the policies for the
district and

A district plan must give effect to-

(@) any national policy statement; and

(b) any New Zealand coastal policy statement; and
(ba) a national planning standard; and

(c) anyregional policy statement.

A district plan must not be inconsistent with-

(b) aregional plan for any matter specified in section 30(1).

District rules

A territorial authority may, for the purposes of-

(a) carrying out its functions under this Act; and

(b) achieving the objectives and policies of the plan,
-include rules in a district plan.

Rules may be made under this section, for the protection of other property
(as defined in section 7 of the Building Act 2004) from the effects of
surface water, which require persons undertaking building work to
achieve performance criteria additional to, or more restrictive than, those
specified in the building code as defined in section 7 of the Building Act
ROBking a rule, the territorial authority shall have regard to the actual or
potential effect on the environment of activities including, in particular,
any adverse effect.

A rule may-
(a) apply throughout a district or a part of a district:
(b)  make different provisions for-
i) different parts of the district; or
ii) different classes of effects arising from an activity:
(c) apply all the time or for stated periods or seasons:
(d) be specific or general in its application:
(e) require aresource consent to be obtained for an activity causing, or
likely to cause, adverse effects not covered by the plan.


https://www.legislation.govt.nz/act/public/1991/0069/latest/link.aspx?search=sw_096be8ed81fa929a_76_25_se&p=1&id=DLM306054#DLM306054

ATTACHMENT B: LEGAL REQUIREMENTS FOR DISTRICT PLANS

A. General requirements - district plan (change)

1 A district plan (change) should be designed to accord with3’
— and assist the territorial authority to carry out — its
functions?® so as to achieve the purpose of the Act?°.

2. The district plan (change) must also be prepared in
accordance with any national policy statement, New
Zealand Coastal Policy Statement, a national planning
standard,*® regulation (there are none at present)*! and any
direction given by the Minister for the Environment*2,

3. When preparing its district plan (change) the territorial
authority must give effect to*® any national policy
statement, New Zealand Coastal Policy Statement, and
national planning standard.**

4, When preparing its district plan (change) the territorial
authority shall:

(@) have regard to any proposed regional policy
statement (change);*

(b) give effect to any operative regional policy
statement.*®

5. In relation to regional plans:

(a) the district plan (change) must not be inconsistent
with an operative regional plan for any matter
specified in section 30(1) or a water conservation
order;*’ and

(b) the district plan (change) must have regard to any
proposed regional plan (change) on any matter of
regional significance etc.*®

6. When preparing its district plan (change) the territorial
authority must also:

J have regard to any relevant management plans and
strategies under other Acts, and to any relevant entry

37RMA, section 74(1).

38 As described in section 31 of the RMA.

39 RMA, sections 72 and 74(1).

40 RMA, section 74(1)(ea).

41 RMA, section 74(1)(f).

42 RMA, sections 74(1)(c) and 80L.

43 RMA, section 75(3).

4 The reference to “any regional policy statement” in the Rosehip list here has been deleted
since it is included in (4) below which is a more logical place for it.
45 RMA, section 74(2)(a)(i).

46 RMA, section 75(3)(c).

47 RMA, section 75(4).

48 RMA, section 74(2)(a)(ii).



in the New Zealand Heritage List/Rarangi Korero and
to various fisheries regulations and to any relevant
project area and project objectives (if section 98 of the
Urban Development Act 2020 applies)*® to the extent
that their content has a bearing on resource
management issues of the district; and to consistency
with plans and proposed plans of adjacent territorial
authorities®® and to any emissions reduction plan and
any national adaptation plan made under the Climate
Change Response Act 2002°%;

o take into account any relevant planning document
recognised by an iwi authority;>? and

o not have regard to trade competition or the effects of
trade competition:>3

7. The formal requirement that a district plan (change) must>*
also state its objectives, policies and the rules (if any) and
may>° state other matters.

B. Objectives [the section 32 test for objectives]

8. Examine the extent to which the objectives of the proposal
being evaluated are the most appropriate way to achieve
the purpose of the Act.>®

C. Policies and methods (including rules) [the section 32 test for policies
and rules]

9. The policies are to implement the objectives, and the rules
(if any) are to implement the policies;®’

10. Whether the provisions (the policies, rules or other
methods) are the most appropriate way to achieve the
purpose of the district plan change and the objectives of the
district plan by:*8

(a) identifying other reasonably practicable options for
achieving the objectives;>® and

(b) assessing the efficiency and effectiveness of the
provisions in achieving the objectives, including by:®°

49 RMA, section 74(2)(b).

50 RMA, section 74(2)(c).

51 RMA, section 74(2)(d) and (e).

52RMA, section 74(2A).

53 RMA, section 74(3)

54RMA, section 75(1).

55 RMA, section 75(2).

56 RMA, section 74(1) and section 32(1)(a).

57 RMA, section 75(1)(b) and (c).

58 See summary of tests under section 32 of the RMA for 'provisions' in Middle Hill Limited v
Auckland Council Decision [2022] NZEnvC 162 at [30].
59 RMA, section 32(1)(b)(i).

80 RMA, section 32(1)(b)(ii).



identifying and assessing the benefits and costs of
the environmental, economic, social, and cultural
effects that are anticipated from the
implementation of the provisions, including the
opportunities for:

e economic growth that are anticipated to be
provided or reduced;®! and

e employment that are anticipated to be
provided or reduced;®?

. if practicable, quantifying the benefits and costs;®?

and

assessing the risk of acting or not acting if there is
uncertain or insufficient information about the
subject matter of the provisions;®*

e Summarising the reasons for deciding on the
provisions;®®

e If a national environmental standard applies
and the proposed rule imposes a greater
prohibition or restriction than that, then
whether that greater prohibition or restriction
is justified in the circumstances.%®

D. Rules

11. In making a rule the territorial authority must have regard
to the actual or potential effect of activities on the
environment.®’

12. Rules have the force of regulations.®®

13. Rules may be made for the protection of property from the
effects of surface water, and these may be more restrictive®
than those under the Building Act 2004.

14, There are special provisions for rules about contaminated
land.”®

15. There must be no blanket rules about felling of trees’ in any

urban environment.”?

E. Other statues:

61 RMA, section 32(2)(a)(i).
62 RMA, section 32(2)(a)(ii).
63 RMA, section 32(2)(b).

64 RMA, section 32(2)(c).

85 RMA, section 32(1)(b)(iii).

56 RMA, section 32(4).
57 RMA, section 76(3).
58 RMA, section 76(2).

89 RMA, section 76(2A).

70 RMA, section 76(5).

7LRMA, section 76(4A).
72RMA, section 76(4B).



16.

Finally territorial authorities may be required to comply with
other statutes (which within the Waikato Region includes
the Waikato-Tainui Raupatu Claims (Waikato River)
Settlement Act 2010).
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