BEFORE THE INDEPENDENT

HEARING PANEL

UNDER

IN THE MATTER

the Resource Management Act 1991

of proposed Plan Change 14
to the Operative Hamilton City District Plan

LEGAL SUBMISSIONS

PB CONSULTANTS LIMITED

17 OCTOBER 2025

Solicitor acting:

A Ferguson

Dempsey Ferguson Law

Level 10, 63 Albert Street
Auckland 1010
andrew@dempseyferguson.co.nz

Counsel instructed:

J Campbell / P Senior

Bankside / Shortland Chambers
88 and 70 Shortland Street
Auckland 1010

janette@campbell.legal /
patrick@shortlandchambers.co.nz



mailto:andrew@dempseyferguson.co.nz
mailto:janette@campbell.legal
mailto:patrick@shortlandchambers.co.nz

MAY IT PLEASE THE HEARING PANEL.:
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EXECUTIVE SUMMARY

Plan Change 14 is an opportunity to address flood risk in Hamilton
City in a comprehensive manner. The opportunity is an important
one. The flooding events of early 2023 devastated the regions of
Auckland and Hawkes Bay. 19 people died as a result of those
events. Coronial inquiries into those deaths, including the

Councils’ culpability, are ongoing.

Despite the obvious importance of the plan change, it does not
address the risk of flooding in Hamilton in an integrated or

comprehensive manner because:

(a) Within flood areas, the proposed provisions are too weak.
They focus on mitigating risk, when they should be

focused on avoiding it.

(b) Outside flood areas, there are simply no provisions
addressing flood risk. There is no strategy to address
development on uphill areas, even though we all know
water runs downhill. Unconstrained development at the
top of catchments increases flooding in their lower

reaches.
Those matters are the central concern of PB Consultants Limited.

There are other issues with the plan change. The plan change has
been justified on the basis it is an improvement on the status quo,
but there is no evidence that it delivers a tolerable level of risk.
That matter may sit outside the scope of PB Consultants’ formal
submissions, but it is fundamental. The Commissioners should
bear this in mind when considering our submissions on risk — and

the adequacy of the proposed provisions.

The risk here is not abstract. It is to public health and safety. There

is no purpose more important than protecting people’s health and
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safety under the RMA." Without any doubt, public safety is more
important than enabling development of particular residential or

business land.

1.6 Despite this, the notified version of the plan change would risk
people’s health and safety for the sake of development capacity.

That is inappropriate in the s 32 RMA sense.

1.7 PB Consultants has filed expert evidence from Ms Sharon Dines
(planning) and Mr Andrés Roa (stormwater and flooding). Ms
Dines and Mr Roa support a better integrated and more cautious
approach to managing flood risk in Hamilton. Their

recommendations are more appropriate than the notified version

of PC14.
2, INTRODUCTION
2.1 PB Consultants is a property consulting company representing

clients with significant property interests in Hamilton City. PB
Consultants made both a primary submission and further

submission on PC14.

2.2 We submit Ms Dines and Mr Roa’s evidence should be preferred.

Our legal submissions follow this structure:

(a) Changes inside flood risk areas;
(b) Changes outside of flood risk areas; and
(c) The role of higher order planning documents.
3. PROPOSED CHANGES WITHIN FLOOD AREAS
3.1 Ms Dines has proposed amending Section 1.2.2.9 Flood Risk Assessment

Report of Appendix A to the Plan. This will ensure that flood modelling by
developers is consistent with the modelling work already undertaken by the

Council. The Council has agreed with Ms Dines’ proposed wording.

3.2 Beyond that single agreed change, Ms Dines has also recommended:

View West Ltd v Auckland Council [2018] NZEnvC 237 at [51].



3.3

3.4

3.5

3.6

4

(a) Changes to the risk thresholds used in the plan change; and
(b) Stronger support for nature-based solutions.
Risk thresholds

The flood depth thresholds in the plan change are:

(a) High risk: > 1 m deep; > 2m/s velocity.

(b) Medium risk: < 1 m deep; < 2m/s velocity.

(c) Low risk: < 0.5 m deep; < 1 m/s velocity.

Mr Roa and Ms Liao (for the Hamilton City Council) agree that Auckland is
a useful comparator, given the focus on flooding there over the last two and
a half years.? As Mr Roa explains, Auckland Council's recent work
specifically recognises that even at the low or medium thresholds given
above, vulnerable groups of people (children and the elderly) will face high
risks.> This is especially so when people are attempting to evacuate

buildings, where evacuation routes intersect with flowing water (whatever

the depth).*
Mr Roa states:®

In other words, situations that PC14 currently
categorises as “Low” or “Medium” hazard may in practice
present high, life-safety risks when evaluated under
Auckland Council’'s updated risk framework. This
discrepancy suggests that PC14 hazard bands risk
understating real-world dangers in flood evacuation
scenarios, particularly for vulnerable people and in
relation to building performance under high flow

velocities.

Put simply, the plan change has calibrated the risk thresholds in paragraph
3.3 incorrectly. Flood waters of 0.5m depth and 1 m/s velocity are a high

risk to young children, elderly, and those less physically able. The solution

a b w N

Liao at 3.

Roa at 4.5. Dines at 4.3.
Roa at 4.5. Dines at 4.3.

Roa at 4.6.
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is to recalibrate the risk thresholds, or recalibrate the status of activities

seeking to locate in flood areas.
3.7 Mr Roa and Ms Dines recommend:

(a) Avoiding flood risk, as opposed to mitigating flood risk, by
amending Policy 22.2.1a.

(b) Changing Policy 23.2.1.a.vi to better reflect the potentially greater

risks posed by flooding events.

(c) Making more stringent the activity statuses for vulnerable activities
in flood areas. In medium flood risk areas, vulnerable activities
should be non-complying activities, not restricted discretionary
activities. In all areas subject to flood risk, vulnerable activities

should require resource consent.

(d) Increasing the freeboard requirements for habitable floors to
500mm above flood levels. This is consistent with the New
Zealand Building Code and the Waikato Regional Council's
Regional Infrastructure Technical Specifications. This minimum
freeboard should be required in all flood areas (ie flood hazard
areas, overland flow paths, depression areas and flood extent

areas).

3.8 Non-complying activities are the most stringent type of activity for which
resource consent may be granted under the RMA.® Activities are generally
classified non-complying activities because they are not anticipated in the
place proposed, are likely to have significant adverse effects on the existing
environment, or the environment is particularly vulnerable.” The objectives
and policies of a plan are not expected to contain positive support for a non-

complying activity.®

3.9 A non-complying activity status is appropriate for vulnerable activities in
high or medium risk flooding areas. The potential effect of flooding on

vulnerable people is serious. It is therefore appropriate to take a cautious

Royal Forest and Bird Protection Society of New Zealand Inc v NZTA [2024] NZSC 26 (EWL) at
[18].

EWL at [15].

Dye v Auckland Regional Council [2002] 1 NZLR 337 (CA). cited in EWL at 234
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approach. Anything less puts lives at risk. Under s 32 RMA, this is the “risk
of acting or not acting” that the Commissioners must grapple with. The

Commissioners should make their determination in support of public safety.

For vulnerable activities in other flood-prone areas such as overland flow
paths, restricted discretionary status is more appropriate. This will allow

the Council to:

(a) Take an active role in assessing the suitability of proposed
activities for flood-prone areas (as opposed to monitoring the

establishment of permitted activities).

(b) Ensure applicants undertake a more rigorous assessment of
activities in flood-prone areas. The matters of discretion and
assessment criteria in Chapter 22.6 and Appendix 1 (F) of the plan
(which apply to restricted discretionary activities) are more detailed
and require a greater degree of risk analysis compared with the
permitted activity standards in 22.5.5a or 22.5.6 (which apply to

the construction of a new building for a vulnerable activity).

Taking a cautious approach is particularly important while Integrated
Catchment Management Plans (ICMPs) for catchments in Hamilton are still
being developed.® As outlined by Mr Roa, without those ICMPs, there is
limited understanding about how land use affects flood risk.'”® For that
reason, Ms Dines’ recommendation to include new Policy 22.2.1a.x is
appropriate and gives effect to the objectives of the plan change and the

purpose of the Act.

Together, the recommendations of Ms Dines and Mr Roa strike an
appropriate balance between the health and safety of Hamiltonians and the
provision of developable land . Mr Roa considers that a cautious approach
is appropriate where flood risks will have potentially significant impacts.'’
This is consistent with the primacy of public safety within the purpose of the
RMA."? ltis also consistent with the Commissioners’ requirement to assess

the potential effects of the plan change, including effects of low probability

Dines at 4.017.
Roa at 8.2 and 8.3.

Roa at 5.1.

View West Ltd v Auckland Council [2018] NZEnvC 237 at [51].
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but high potential impact. Loss of human life, as occurred in Auckland and

the Hawkes Bay two and a half years ago, is the highest possible impact.
Use of nature-based solutions

The plan change applies a mitigation-first approach, rather than an avoid-
first approach. An avoid-first approach would mean retreating from flood-
prone areas and prioritising natural hydrological functions to reduce flood
risk. In Mr Roa’s opinion, this is consistent with an all-of-catchment

approach.™

The changes proposed by Ms Dines are to prioritise the use of nature-

based solutions in Policy 22.2.1.A.iv and v.

PROPOSED CHANGES THAT APPLY TO OTHER PARTS OF
FLOODABLE CATCHMENTS

Flooding will be primarily experienced in low-lying areas. However, land
use in all parts of a catchment contributes to flood risk. In other words,
properties located uphill of low lying areas contribute to flood risk in low
lying areas. Despite this, the plan change does not address flooding at a

catchment-wide scale.
Ms Dines has proposed adding the following wording to Policy 22.2.1.a:

Manage subdivision, use and development to mitigate avoid
increasing risks from natural hazards-erminimise-them-toa
tolerablelevel; including by:

X. Council preparing Integrated Catchment

Management Plan _and planning development in

accordance with them as a high priority.

Ms Dines has also recommended changes to Appendix A, Section 1.3.3,
B4 Site layout:

Whether the proposal:...

i. generates cumulative adverse effects on flooding in the catchment that

result in flood risk to other properties in the catchment being

13

Roa at 7.1 and 7.2. Dines at 4.13 and 4.14.
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unacceptable.

The changes recommended by Ms Dines address cumulative, catchment-

wide effects. Those effects are not adequately addressed by the plan

change in its notified form.

The changes seek to align the plan change with the Council’'s ICMPs.

ICMPS are:"*

... a fundamental tool in stormwater management planning, particularly
where urban intensification is proposed. ICMPs provide a structured,
catchment-scale framework to guide how stormwater is managed
holistically within a given catchment or across sub-catchments, enabling
the assessment of cumulative effects and coordination of infrastructure

responses over time.

The benefit of ICMPs is clear:'®

A key risk with intensification is that without an overarching framework,
development may proceed in a piecemeal or uncoordinated manner,
ultimately impacting flood risk and hazards. ICMPs help ensure that
stormwater management solutions across a catchment align, both in
terms of technical approach and timing of implementation, when
managing flood related effects. Flood risk and hazard management is not
limited to flood-prone land but requires coordinated action across all land

within the catchment to achieve the most effective outcomes.

Some catchments have finalised ICMPs, others have yet to begin

the process to develop an ICMP. (See map below.)

14
15

Roa at 8.2.
Roa at 8.3.



N~ Waip\a-River

LS

o T

4.8

4.9

5.1

ICMP Catchments

Completed
Advanced
Started
Next to start

Hamilton City Boundary

2

o

In catchments without completed ICMPs, there is incomplete
knowledge about stormwater discharges and volumes. This
makes it especially important to take a cautious approach to flood
planning in those parts of Hamilton with incomplete ICMPs. Mr
Roa advises that intensification in areas with incomplete ICMPs
should be deferred or limited until better information is available.

In response to Mr Roa’s evidence, Ms Dines has recommended
making the changes identified in paragraphs 4.2-4.3 above. In Ms
Dines’ expert opinion, an integrated approach allows for more
equitable sharing of flood risk between low-lying areas and
upstream areas within a single catchment.'® Equitability is an
important metric in measuring social, economic and cultural effects
in terms of s 32 RMA.

MS DINES’ RECOMMENDATIONS ARE ALL IN SCOPE

The Commissioners may have questions as to whether PB

Consultants’ submissions provide scope for the changes

Dines at 4.16.

Waikato.R\iver ‘.’__z,‘m



5.2

5.3

10
recommended by Ms Dines. Possible scope issues are addressed
below, pre-emptively. In short, Ms Dines’ recommendations are

all within scope of the submissions.

The legal test for scope is set out in General Distributors Ltd v
Waipa District Council (2008) 15 ELRNZ 59 (GDL)."” GDL is one
of the “supermarket wars” cases. Foodstuffs’ landlord requested
a private plan change to allow the development of a supermarket
in Te Awamutu. The private plan change was accepted and
approved at Council level, appealed to the Environment Court
where some changes were made, and then appealed by General
Distributors Ltd to the High Court. The part of the plan change at
issue was the explanatory text of Objective C04. There had been
no submissions at all on the explanatory text of Objective C04.
Accordingly, the High Court found that there was no scope to make

changes to that part of the plan change.
The Commissioners may be assisted by the following passages:

(a) Scope is determined not only by the “provisions” raised in
submissions, but also the “matters” raised in
submissions." “Matters” is broader than “provisions”."®
In light of that, a realistic approach to scope should be

preferred over a legalistic one.?

(b) GDL cites another case, Countdown Properties
(Northlands) Ltd v Dunedin City Council (1994) 1B
ELRNZ 150; [1994] NZRMA 145, in which the Court of
Appeal stated:

The local authority or Tribunal must consider whether
any amendment made to the plan change as notified
goes beyond what is reasonably and fairly raised in
submissions on the plan change... It will usually be a

question of degree to be judged by the terms of the

The first half of the decision ([1]-[61]) relates to matters of scope.
RMA, Sch 1, cl 10(1).

GDL at [57].
GDL at [56].
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proposed change and of the content of the

submissions.

(c) GDL outlined that it is about being fair to those involved
in the plan change, and those who decided not to become

involved in the plan change.?’

These principles are applied to Ms Dines’ recommendations

below.
Policy 22.2.1a.x and Appendix A, Section 1.3.3, B4 Site layout, (i)

Ms Dines recommends including Policy 22.2.1a.x (see paragraph 4.2

above) and Section 1.3.3, B4 Site layout, (i) (see paragraph 4.3 above).

Both recommendations are within scope of PB Consultants’ submission
that the plan change should take a catchment-wide approach to flood risk
(submission point 51.4). The submission point and Ms Dines’
recommendations address the same fundamental issue — the need to
address flooding effects generated by upstream development. While the
changes recommended by Ms Dines are an evolution of the relief sought in
the submission, GDL prefers a realistic (not legalistic) approach to scope.
This is particularly the case where the submission was drafted without
expert engineering or planning expertise. In any event, we are not aware

of any party being prejudiced as a result of the evolution of the submission.

In addition, PB Consultants Ltd was a further submitter on submission point
32.4 (Horotiu Farms Limited and Te Awa Lakes Unincorporated Joint
Venture Limited). That submission point sought the plan change take an
integrated approach to addressing the Council’s obligations relating to
integrated management of stormwater in stormwater networks and roading
corridors. The submitter (and PB Consultants in support) sought the plan

change be either withdrawn or amendments approved.
Policy 22.2.1.A.iv and v

Ms Dines recommends changes to Policy 22.2.1a.iv and v to ensure

prioritising of nature-based or non-structural responses to flooding. While

21

At [55].
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PB Consultants did not make a submission on Policy 22.2.1a.v, it did make
a further submission on iv.??> Policies iv and v fit hand-in-glove with each
other and address the “same matter”. Accordingly, Ms Dines
recommendations are within scope of PB Consultants’ submission on
Policy 22.2.1a.v.

In the event the Commissioners find Ms Dines recommendations are
outside the scope of the submissions, then we respectfully request the
Commissioners consider the arguments alongside the submission made by

Kathleen McCaughtrie (in particular submission point 18.4).

ASSESSMENT AGAINST STATUTORY AND PLANNING
DOCUMENTS

PC12 is required to give effect to Te Ture Whaimana, national

policy statements and the RPS.%

The RPS, Te Ture Whaimana and the NPS-FM

The Waikato Regional Policy Statement (RPS) states that new
development should be directed away from identified significant
natural hazards.?* The plan change as notified does not give effect

to that policy.

In addition, Hamilton’s stormwater invariably drains to the Waikato
River and associated freshwater bodies. Te Ture Whaimana
requires not only protection but improvement of the mauri of the
Waikato River and Lake Rotoroa.? In the absence of infrastructure
funding to improve three waters infrastructure on the land around
these waterbodies, the more restrictive set of planning provisions
proposed by PB Consultants is required to ensure the mauri of the

waterbodies is at least protected.

Similarly, the NPS-FM and the RPS contain directive objectives

22

23

24
25

Further submission point 32.3 by Horotiu Farms Limited and Te Awa Lakes Unincorporated

Joint Venture Limited.

RMA, s 75(3)(a). Te Ture Whaimana has equivalency to a national policy statement,

but takes precedence over other national policy statements in the event of conflict:
Puke Coal at [88].

Dines at 4.10. RPS, Policy UFD-P1, APP11, Principle h.

Puke Coal at [92].



13
and policies prioritising the protection and restoration of freshwater
bodies. Ms Dines’ proposed provisions better give effect to those
policies because they provide greater protection against the risk of
discharges of contaminants to the Waikato River, Lake Rotoroa

and associated freshwater bodies.

6.5 The plan change as notified not only creates inappropriate risk to
life and property but also fails to mitigate risk to the region’s

freshwater bodies.

NPS-UD

6.6 Ms Dines considers her proposed changes will give effect to the NPS-UD,

whereas the plan change as notified will not. In particular:

(a) Objective 1 requires people and communities be enabled to

provide for their health and safety.

(b) Objective 6 requires development to be integrated with
infrastructure planning, including stormwater networks. The
changes proposed by Ms Dines give effect to Objective 6, whereas

PC14 will not for the reasons outlined above.

(c) Policy 1(f) requires the Panel to have particular regard to the likely
current and future effects of climate change. As Mr Roa states,
the increasing effects of flooding in Hamilton are caused by climate

change.®®

7. ASSESSMENT AGAINST THE OBJECTIVES OF PC14, AND AGAINST
THE PURPOSE OF THE RMA

7.1 The notified version of PC14 will not achieve its objectives, which

in summary are:

(@) Not increasing, and where practicable reducing, the risk

of flooding; and

(b) Increasing community resilience to flooding.

Roa at4.1.
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The wording proposed by Ms Dines will achieve those objectives,
and is more appropriate than the notified version of the plan

change. Ms Dines’ wording will:

(a) Better protect vulnerable people from low and medium
flood risk, which the notified version of the plan change

fails to do;

(b) Ensure the development of vulnerable activities is
completed in a more resilient manner and held to a higher

standard, including greater freeboard requirements; and

(c) Require the Council to take an integrated approach to
flood risk management, including distributing the
responsibility for managing the risks of flooding equitably

amongst Hamiltonians.

To the extent the Commissioners consider the provisions of the
notified version of the plan change better meet the plan change’s
objectives, then those objectives require recalibration. The
objectives are framed in a comparative manner, not in an absolute
manner — for example the use of the words “not increase”,
‘reduce”, “increase”. The objective of the plan change is an
improvement against the status quo. However, the objective of the
plan change should be to achieve a normatively acceptable
approach to managing flood risk. The Council should be striving
for a standard of performance based on risk acceptability or
tolerability (not simply improving flood risk against a status quo of

unknown merit). This has, in our submission, resulted in the risk

settings being calibrated incorrectly.

This also means the plan change fails to achieve Part 2 of the

RMA, which places public safety at its centre.
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8. CONCLUSION

8.1 PB Consultants Ltd seeks the Panel make recommendations to

support its preferred provisions.

Janette Campbell / Patrick Senior

17 October 2025



