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MAY IT PLEASE THE HEARING COMMISSIONER:

1. This memorandum of counsel is filed on behalf of Foodstuffs North Island
Limited (“Foodstuffs”) following the hearing on this matter on 28 October
2025. It responds to the Council’s invitation for Foodstuffs to address the
scope for its relief by supplying a table summarising the relief points sought,
the references to the original submission and the relief claimed in those

original submissions.

2. Atable setting out this detail is included at Attachment A. Foodstuffs says that
the submissions identified in that table give the Hearings Commissioner the
requisite scope to grant the relief recommended by Foodstuffs’ expert

witnesses.

3. While counsel does not anticipate there to be any disagreement on the
relevant principles applying to scope as developed through case law, they are

set out below for completeness.

4, The paramount test for scope is whether the relief was “reasonably and fairly
raised” in submissions.! Another way of expressing that is whether the relief is

“reasonably foreseen logical consequence of a submission point”.?

5. In the Albany North decision, which concerned scope for changes
recommended to the proposed Auckland Unitary Plan, Whata J outlined the
following principles developed through the case law addressing scope for

changes to district plans:?

(@) “A Council must consider whether any amendment made to a proposed
plan or plan change as notified goes beyond what is reasonably and

fairly raised in submissions on the proposed plan or plan change.? To

t Countdown Properties (Northlands) Ltd v Dunedin City Council (1994) 1B ELRNZ 150 (HC).

2 As adopted by the Auckland Unitary Plan Independent Hearings Panel. Albany North
Landowners v Auckland Council [2017] NZHC 138 at [115] where Whata J confirmed that the
approach adopted by the Auckland Unitary Plan Independent Hearings Panel largely conforms
with the orthodox Countdown approach, with any differences being largely semantic.

3 Albany North Landowners v Auckland Council [2017] NZHC 138 at [115].

4 Countdown Properties (Northlands) Ltd v Dunedin City Council, above n 1, as cited in Albany
North Landowners v Auckland Council, above n 2, at [115].
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this end, the Council must be satisfied that the proposed changes are

appropriate in response to the public's contribution.”

(b) “The assessment of whether any amendment was reasonably and fairly
raised in the course of submissions should be approached in a realistic

workable fashion rather than from the perspective of legal nicety”

(c) “The “workable” approach requires the local authority to take into
account the whole relief package detailed in each submission when
considering whether the relief sought had been reasonably and fairly

raised in the submissions.®”

(d) “It is sufficient if the changes made can fairly be said to be foreseeable

consequences of any changes directly proposed in the reference.””

(e) As to the purpose, Whata J recorded that: “the underlying purpose of
the notification and submission process is to ensure that all are
sufficiently informed about what is proposed, otherwise “the plan could
end up in a form which could not reasonably have been anticipated

BEY

resulting in potential unfairness

6. In addition, it is well established that:

(a) Scope is grounded in the submission itself, not the summary of

decisions requested document.

(b) Scope for changes generally lie between the provisions of the plan as
notified and the relief sought in submissions. As such, changes which
represent a “lesser” form of relief are permissible. This can also
include consequential amendments that are necessary or desirable to

give effect to such relief.

® Royal Forest and Bird Protection Society of New Zealand v Buller Coal Ltd [2012] NZHC 2156,
[2012] NZRMA 552 as cited in Albany North Landowners v Auckland Council, above n 2, at [115].
6 Shaw v Selwyn District Council [2001] 2 NZLR 277 at [31].

" Westfield (New Zealand) Ltd v Hamilton City Council [2004] NZRMA 556 (HC) at [73]-[74] as cited
in Albany North Landowners v Auckland Council, above n 2, at [115].

8 Albany North Landowners v Auckland Council, above n 2, at [116], citing General Distributors v
Waipa District Council.
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7. There is a line of case law addressing matters of procedural fairness
associated with changes to planning instruments (e.g.: Motor Machinists Ltd v
Palmerston North City Council®). As there is no suggestion that any issues of
natural justice or procedural fairness arise as a result of Foodstuffs’ suggested

amendments, that case law has not been discussed here.

8. The relief sought by Foodstuffs, the submissions which provide scope for that
relief and the reasons why the submissions support the relief sought by
Foodstuffs are summarised in Attachment A. Applying the legal principles set

out above, Foodstuffs says that the relief it seeks:
(a) Is expressly and directly sought by;
(b) Represents a lesser form of relief than that sought by;

(c) Is an appropriate and reasonably foreseeable response to matters

raised in; and/or
(d) Is consequential to the relief sought in;
Those submissions identified by Foodstuffs.

9. Foodstuffs accordingly respectfully requests that the Hearings Commissioner
grant the relief sought by Foodstuffs in its legal submissions and evidence

presented on 28 October 2025.

DATED this 30th day of October 2025

Alex Devine
Counsel for Foodstuffs North
Island Limited

® Motor Machinists Ltd v Palmerston North City Council [2004] NZRMA 556
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