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LEGAL SUBMISSIONS FOR FOODSTUFFS NORTH ISLAND LIMITED
INTRODUCTION

These legal submissions and the evidence to be presented are in support of
submissions! by Foodstuffs North Island Limited (“Foodstuffs”) on proposed
Plan Change 12 (“PC12”) to the Operative Hamilton City Council District Plan
(“District Plan”).

Foodstuffs submissions supported aspects of PC12 but sought amendments
to the Business Height Overlay to include Glenview and Heaphy Terrace
Centres, where Foodstuffs owns and operates New World (Glenview) and Four
Square (Heaphy Terrace) supermarkets. A consequence of this relief is that the
Floor Area Ratio (“FAR”) control on those sites should either be deleted or
significantly increased to ensure that the additional height enables an
increase in development capacity, as intended by the National Policy
Statement on Urban Development 2020 (“NPS-UD”) Policy 3. Foodstuffs’
submission also sought the deletion of financial contributions for non-

residential activities.

Council’s position has been refined throughout the submission and evidence

process. It now supports:

(a) A 26m height limit at Glenview (i.e.: in effect, application of the

Business Height Overlay) and a FAR ratio of 4:1. Foodstuffs agrees.

(b) A 18m height limit at Heaphy Terrace and a FAR ratio of 3:1. This is

discussed below.
(c) An unlimited height limit at Pak’n Save Mill Street. Foodstuffs agrees.

(d) A26m height limit at Pak’n Save Clarence Street and a FAR ratio of 4:1.

Foodstuffs agrees.

Council no longer seeks to introduce financial contributions for non-

residential activities. Foodstuff agrees with this position.

1 Sub No. 237 (Height); Sub No. 240 (Financial Contributions); and further submissions.
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This leaves only two matters to be resolved with respect to Foodstuffs

submission:

(a) Whether the Business Height Overly should also apply to the Heaphy
Terrace site (i.e.: should a 26m or 18m height limit apply); and

(b) Whether it is necessary to retain FAR controls within the Business

Zones.

These matters are addressed in sections 4 and 5 below.

Foodstuffs is generally supportive of the approach taken by Council in the City
Centre and Glenview but remains concerned that Council has failed to identify
opportunities for additional height in lower order centres such as Heaphy
Terrace on the basis that they are outside the City Centre’s walkable
catchment. The role of these centres will increase with intensification in
surrounding areas and the District Plan should enable that to occur.
Constraining intensity now raises the risk of underdevelopment in the short-
to-medium term thus precluding the appropriate long-term planning

response for these centres.

Evidence has been filed in support of Foodstuffs relief by:

(a) Sam Goddard, Development Manager at Foodstuffs.

(b) Tim Heath, Economist.

() Cam Wallace, Urban Designer.

(d) Evita Key, Planner.

LEGAL FRAMEWORK

Policy 3 of the NPS-UD

2.1

The IPI process promotes intensification in Tier 1 urban areas such as
Hamilton through implementation of Policies 3 and 4 NPS-UD; and through

incorporation of the Medium Density Residential Standards.
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It is the implementation of Policy 3 NPS-UD which is relevant to Foodstuffs’

relief (discussed below). This reads:

“In relation to tier 1 urban environments, regional policy statements
and district plans enable: ...

(a) in city centre zones, building heights and density of urban form to
realise as much development capacity as possible, to maximise benefits
of intensification; and

(b) in metropolitan centre zones, building heights and density of urban
form to reflect demand for housing and business use in those locations,
and in all cases building heights of at least 6 storeys; and

(c) building heights of at least 6 storeys within at least a walkable
catchment of the following:

(i) existing and planned rapid transit stops

(ii) the edge of city centre zones

(iii) the edge of metropolitan centre zones; and

(d) within and adjacent to neighbourhood centre zones, local centre
zones, and town centre zones (or equivalent), building heights and
densities of urban form commensurate with the level of commercial
activity and community services.”

Policy 3 - a Minimum or a Target?

2.3

2.4

2.5

Policy 3 NPS-UD does not exist in a vacuum. It forms part of a series of
provisions that were drafted to enable the objectives of the NPS-UD to be
realised. It cannot be understood fully, let alone given effect, in isolation from

the objectives that lies behind it.

Moreover, the obligation under section 75(3)(a) for a District Plan to give effect
to any national policy statement remains through the PC12 process. Thus, the
Council and the Panel are required by RMA to give effect to the whole of the
NPS-UD through PC12 to the extent you are able (i.e.: that the changes are
within the bounds of the plan change).

In that context, while PC12 was initiated (in part) to give effect to Policies 3
and 4 NPS-UD, the following provisions are both relevant to your
understanding of Policies 3 and 4 and to be given effect through the plan

change: Objectives 1,2, 3,4, 5,6, and 8; Polices 1,2, 6,8 and 9.
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For that reason Foodstuffs’ submits that Policy 3 represents a minimum rather
than a target. It does not preclude the application of height and density
beyond that specified where that additional height or density is appropriate
in the context of the broader objectives and policies of the NPSUD. For the
reasons set out in Foodstuffs’ evidence the relief sought by Foodstuffs is
appropriate notwithstanding that it may go beyond the minimum

requirements of the Policy 3.

Meaning of Policy 3(d)

2.7

2.8

The wording of Policy 3(d) raises an issue as to whether the words,
“commensurate with the level of commercial activity and community services”
refer to current levels or to the levels that are anticipated in the future. This
issue is relevant to all submissions that seek to increase intensification within

and around town, local and neighbourhood centre zones.

It is submitted that the only feasible reading of the provision relates to

anticipated future levels of commercial activity and community services:

(a) Current levels of commercial activity and community services are, by
definition, already accommodated in each centre. If that is the
relevant metric under Policy 3(d), then there is no rationale for

increasing the extent or intensity of activity enabled in any centre.

(b) The NPS-UD has, however, been drafted to, “enable more people to live
in, and more businesses and community services to be located in, areas
of an urban environment ... in or near a centre”.> That objective can
only be met if the provisions governing town, local and
neighbourhood centres are drafted in a way that enables increased

development and intensity in the future.

(c) Accordingly, the phrase, “commensurate with the level of commercial
activity and community services” in Policy 3(d) must be read as
referring to levels of such activity and services that are anticipated in

the future, having regard to the density and extent of developmentin

2 NPS-UD Objective 3(a).
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the vicinity of each centre that will be enabled following the upzoning

of land enabled by PC12.

The policy addresses two quite separate things - “building heights and

densities of urban form” and “the level of commercial activity and community

services”. In that regard:

(a)

“Building heights and densities” relates to all buildings in and around
the centres, regardless of the activities that are occurring inside them.
Thus, it enables residential activities in addition to commercial
activities and community services. In practice, different activities are
suited to different levels in multi-storey buildings (e.g.: retail and
community services at ground floor, commercial and residential

activities above).

“The level of commercial activity and community services” addresses
only part of the activities that occur in centres. Most importantly, it
does notinclude residential activity (which is promoted in Objective 3

and is consistent with Objectives 1, 2, 4, 6 and 8 of the NPS-UD).

The use of the word “commensurate” suggests a relationship between those

two different matters but not a simple mathematical function:

(a)

As the level of commercial activity and community services increases,

so the heights and densities enabled should increase.

The additional height and density will need to cater for a full range of
activities so cannot be limited to the quantum required to
accommodate only the anticipated future commercial and

community activity.

The District Plan also needs to provide a development envelope that
is well beyond that required to accommodate all activities anticipated

for the centre, noting that:

(i) Not all sites are developed to the maximum building envelope

enabled by plan provisions.
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(ii) Residential amenity at higher floors is a function of space
between buildings and it is desirable that new structures

provide outlook between and beyond existing buildings.

(iii) If the supply of development space enabled is constrained to
match demand, prices will inevitably increase as the demand
comes closer to taking up the full demand (contrary to

Objectives 2 and 6 and Policies 1 and 2).

APPLICATION OF POLICY 3 NPS-UD

The Central City Pak’n Save Supermarkets

3.1

3.2

Pak’n Save Mill Street is located within the City Centre zone and falls within
the ambit of Policy 3(a). Given that the District Plan enables unlimited height
on this site and that there is no FAR control, Foodstuffs considers the Policy 3

requirements have been met.

Pak’n Save Clarence Street is located within a walkable catchment of the
City Centre zone and therefore falls within the ambit of Policy 3(c). While
Foodstuffs considers the strict requirements of Policy 3(c) have been met in
terms of height, it is submitted that removal of the FAR control would better

give effect to the overarching objectives of the NPS-UD.

Rationale for a 26m Height Standard at Glenview and Heaphy Terrace

3.3

3.4

3.5

Foodstuffs considers application of a 26m height standard will better give
effect to the requirements of Policy 3(d) NPS-UD at both the Glenview and

Heaphy Terrace centres.

Foodstuffs supports the Council’s rebuttal position to apply a 26m height limit
to Business 5 zoned sites, which would include Foodstuffs’ site at Glenview.
This is considered to be the most appropriate response for the reasons

outlined by Foodstuffs’ witnesses, and in the Council rebuttal.

Heaphy Terrace is a neighbourhood centre, and Glenview is a suburban
centre. Foodstuffs considers both fall within the ambit of Policy 3(d). Council’s
position appears to be that only Glenview, and not Heaphy Terrace, qualifies

under that policy. Foodstuffs disagrees:
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The Council’s Centres Assessment failed to assess Heaphy Terrace
under Policy 3(d) on the basis that neighbourhood centres within
Hamilton are typically very small sets of shops or even standalone
dairies that do not meet the day-to-day needs of the surrounding
residential neighbourhood?. That assessment is, however, applicable
to most neighbourhood centres in Tier 1 cities, yet the NPS-UD
expressly includes neighbourhood centres within the ambit of Policy
3(d). That implies that even these smaller centres warrant
intensification, not least because their size and the range of services
they provide will, inevitably, increase as residential development

within the Tier 1 cities intensifies in the future.

Furthermore, the range and scale of activities currently provided at
Heaphy Terrace is unusually extensive, including the presence of a
supermarket, a medical centre, a pharmacy, various food and
beverage outlets, a mechanic, a laundromat, a fruit and vegetable
store and a barber. In Foodstuffs’ submission, Heaphy Terrace is
clearly one of the neighbourhood centres within which significant

intensification should be enabled in terms of Policy 3(d).

Foodstuffs’ evidence demonstrates that applying a 26m height at Heaphy

Terrace is also more appropriate than the 18m height limit proposed by

Council:

(a)

Mr Heath’s evidence identifies economic benefits to adopting a 26m
height limit when compared to an 18m one, in particular the impetus
it provides for vertical development and the increased likelihood of
landowners being able to deliver economically viable multi-storey
mixed-use development. Providing sufficient height also reduces the
risk of a site being developed for a lower and smaller building in the

short term than would be desirable in the long term.

MrWallace’s evidence identifies that there is no urban design rationale

for preferring an 18m height standard over a 26m standard in this

3 Section 32 Appendix 3.6, Centres Assessment.



3.7

-8-

location. Collectively, the proposed bulk and location standards
mitigate potential interface issues with adjoining areas and any other
adverse visual effects (e.g.: dominance and scale) can be
appropriately managed through the restricted discretionary consent

process.

With respect to the application of Policy 3 NPS-UD to Heaphy Terrace,

Council’s position appears to be that, because the existing built form is

generally lower than the operative height standard, PC12 provides for

intensification in a manner that is appropriate for the existing level of

commercial activity and community services®. Foodstuffs considers that this

approach:

(a)

Ignores the economic constraints that arise in respect of 4 - 5 storey
development - Buildings of this height commonly provide insufficient
floorspace and hence economic return to offset the additional
construction costs. As consequence, developers are incentivised to

deliver lower height buildings.

Wrongly relies on heights of buildings delivered under an historic
planning regime to determine the future height standard - This
approach is at odds with the very clear national policy signals from
government for a step-change in heights and densities enabled within

urban areas, and in particular in and around centre zones.

Views what is appropriate through an “existing” or status quo lens - As
outlined above, the phrase, “commensurate with the level of
commercial activity and community services” in Policy 3(d) must be
read as referring to levels of such activity and services that are
anticipated in the future, having regard to the density and extent of
development in the vicinity of each centre that will be enabled
following the upzoning of land enabled by PC12. The Heaphy Terrace
centre already provides a range of services (albeit not at an intensive

level). Significant height and density increases for the adjoining

4 EIC, Junqueira (Business Zones) at Appendix B, p. 15.
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residential land have been recommended (to 18m). To ignore those
realities and the potential for that land to be developed is to put to one

side the purpose of Policy 3(d).

In those circumstances Foodstuffs says that the appropriate response under
Policy 3(d) NPSUD is to apply a 26m height standard to both Glenview and

Heaphy Terrace.

Rationale for removing FAR Controls

3.9

3.10

3.11

4.1

4.2

While Foodstuffs supports the revised FAR (Site Intensity) controls for all its
sites and considers they go some way to resolving its initial concerns, the
urban design evidence is that they are unnecessary given they address

matters that are otherwise managed by other controls within the District Plan.

The urban design evidence is that the balance of the provisions applying to
built form within the Business Zone will appropriately manage the scale,
intensity and form of buildings. Collectively, the proposed provisions manage
interface effects to an acceptable level and enable Council to impose

conditions that would ensure an appropriate built form.

Foodstuffs therefore considers that FAR controls are neither efficient nor

effective mechanisms and it is appropriate for them to be deleted.

FINANCIAL CONTRIBUTIONS FOR NON-RESIDENTIAL ACTIVITIES

Council no longer supports the imposition of financial contributions (“FC”) for
non-residential activities. Foodstuffs supports this position and does not

understand any other party to be seeking their reinstatement.

For completeness, Foodstuffs’ reasons for opposing these provisions as

notified are as follows:

(a) They are not justified on an effects basis - While FCs were identified as
being required primarily to give effect to the Council’s strategy for the
Waikato River, retail activities do not generate adverse effects on the
Waikato River unless they are located close to the river, in which case

site-specific conditions of consent can address any concerns.
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(b) They use vehicle movements as a proxy for demand - This wrongly
assumes that vehicle traffic that visits retail outlets is generated,
either wholly or in large part, by those retail outlets rather than by the
residential growth that the retail outlets have been developed to
serve. Incoming residents will seek and obtain goods and services
regardless of whether new retail facilities are provided. In the absence
of new facilities, however, residents will need to travel further than
would otherwise be the case and will enjoy less amenity when

purchasing goods and services.

(c) New retail facilities do not themselves generate increased traffic across
the city, although they can cause localised traffic effects - Instead, by
providing more attractive, extensive and conveniently located

facilities, new retail activities:

(i) Reduce the total distance that customers need to travel to

obtain goods and services.

(ii) Improve the amenity enjoyed by customers when obtaining

goods and services.

(d) No adequate feasibility analysis was undertaken regarding the impact

of the FC Provisions on the development of non-residential activities.

(e) The proposals are not warranted pursuant to RMA.

Date: 30 August 2024

Douglas Allan / Alex Devine

Counsel for Foodstuffs North Island Limited



