Resource Management (Forms, Fees, and
Procedure) Regulations 2003 Schedule 1

To

Form 7
Notice of appeal to Environment Court against decision
on proposed policy statement or plan

Clause 14(1) of First Schedule, Resource Management Act 1991
the Registrar

Environment Court
Auckland, Wellington, and Christchurch

I, Scott Bicknell, appeal against a part of a decision of Hamilton City Council on the following plan change:

Plan Change 9 — Historic Heritage and Natural Environment.

[ made a submission on that plan.

[ received notice of the decision on 7 February 2025.

The decision was made by Hamilton City Council.

The part of the decision that 1 am appealing is:

The inclusion of 24 Te Aroha Street, Hamilton East, in the Myrtle Street and Te Aroha Street (West)
Historic Heritage Area.

The reasons for the appeal are as follows:

A heritage expert engaged by the Appellant determined that neither the property located at 24 Te
Aroha Street nor the Myrtle Street and Te Aroha Street (West) Historic Heritage Area merits
scheduling under the district plan. Specifically, the heritage expert recommended that the south side of
the Te Aroha Street should be excluded from the Historic Heritage Area due to the level of
modification that has occurred in this area. The heritage expert’s report was provided with the
Appellant’s submission to Hamilton City Council, which is included with this Notice of Appeal.

Despite a written submission and attendance at the Council hearing, no direct assessment of the relief
sought was made. No response to the heritage expert’s report was provided by the Hamilton City
Council, technical experts or other submitters throughout the plan change process. The decision does
not directly address the submission and does not give reasons for rejecting the relief sought.

Hamilton City Council and the Commissioners have relied on a broad brush assessment methodology
to determine the extent of the Historic Heritage Areas and have failed to appropriately consider the site
specific evidence provided in relation to 24 Te Aroha Street. Specifically, that a property located on
the fringe of the identified Historic Heritage Area and adjoining highly modified residential and
commercial developments does not meet the high threshold for heritage protection.

The site immediately west at 22 Te Aroha Street contains flats which were built and subdivided in the
1960s. The site west of that one at 20 Te Aroha Street also contains flats which appear to have been
built and subdivided in the 1970s.

Removing the Historic Heritage Area from 24 Te Aroha Street would have no impact on the street
pattern.

The decision does not have adequate regard to costs and benefits. Excluding 24 Te Aroha Street from
the Historic Heritage Area would assist with enabling redevelopment of the site for housing, which
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would result in additional and much needed housing supply in a location that adjoins the Medium
Density Residential Zone and is close to public transport, commercial services and the central city.

° The decision to include the property at 24 Te Aroha Street within the Myrtle Street and Te Aroha
Street (West) Historic Heritage Area:

(i)  does not achieve the sustainable management purpose of the Resource Management Act 1991;
(i)  does not provide for the efficient use and development of natural and physical resources;

(iif) does not give effect to the Waikato Regional Policy Statement and the National Policy
Statement on Urban Development 2020; and

(iv)  is not the most appropriate way of achieving the objectives of the district plan.

I see the following relief:

® I seek to have 24 Te Aroha Street removed from the Myrtle Street and Te Aroha Street (West) Historic
Heritage Area and thus any rules and provisions associated with it; and

° Such further or consequential relief as many be necessary to address the issues raised in this appeal.

I attach the following documents* to this notice:

(a)  acopy of my submission or further submission (with a copy of the submission opposed or supported
by my further submission):

(b)  acopy of the relevant decision (or part of the decision):
(¢c)  any other documents necessary for an adequate understanding of the appeal:

(d) alist of names and addresses of persons to be served with a copy of this notice.

* These documents must be attached and lodged with the notice in the Environment Court. The appellant does not need to attach a
copy of a regional or district plan or policy statement. In addition, the appellant does not need to attach copies of the submission
and decision to the copies of the notice served on other persons if the copy served lists these documents and states that copies
may be obtained, on request, from the appellant.

S'ig'.nature of appellant
(or person authorised to sign

on behalf of appellant)
wd LLLLLOLY .
Date

Address for service of appellant: 108 Devine Road, Tamahere, Waikato

Telephone: 027 327 7339
Fax/email: scottybicknell@gmail.com
Contact person: [name and Scott Bicknell

designation, if applicable]
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Note to appellant

You must lodge the original and 1 copy of this notice with the Environment Court within 30 working days of
being served with notice of the decision to be appealed. The notice must be signed by you or on your behalf.
You must pay the filing fee required by regulation 35 of the Resource Management (Forms, Fees, and
Procedure) Regulations 2003.

You must serve a copy of this notice on the local authority that made the decision and on the Minister of
Conservation (if the appeal is on a regional coastal plan), within 30 working days of being served with a
notice of the decision.

You must also serve a copy of this notice on every person who made a submission to which the appeal
relates within 5 working days after the notice is lodged with the Environment Court.

Within 10 working days after lodging this notice, you must give written notice to the Registrar of the
Environment Court of the name, address, and date of service for each person served with this notice.

However, you may apply to the Environment Court under section 281 of the Resource Management Act
1991 for a waiver of the above timing or service requirements (see Form 38).

Adyvice to recipients of copy of notice of appeal

How to become party to proceedings

You may be a party to the appeal if you made a submission on the matter of this appeal and you lodge a
notice of your wish to be a party to the proceedings (in Form 33) with the Environment Court within
30 working days after this notice was lodged with the Environment Court.

You may apply to the Environment Court under section 281 of the Resource Management Act 1991 for a
waiver of the above timing requirements (see Form 38).

* How to obtain copies of documents relating to appeal

The copy of this notice served on you does not attach a copy of the appellant’s submission and (or or) the
decision (or part of the decision) appealed. These documents may be obtained, on request, from the
appellant.

*  Delete if these documents are attached to copies of the notice of appeal served on other persons.

Advice

If you have any questions about this notice, contact the Environment Court Unit of the Department for
Courts in Auckland, Wellington, or Christchurch.
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o Your full name
O Back to Response listing

(Required)
‘Scott Bicknell

(J Include unanswered questions
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Your postal address

‘ PO Box 4451, Hamilton East

Postcode

\3247

Your email address

(Required)

scottybicknell@gmail.com

Historic Heritage Areas

The specific provisions of the Proposed Plan Change that my submission relates to
are as follows:



Please reference the specific section or part of the planning provision(s), for example
Rule 20.3.1, Policy 19.3a.

Myrtle Te Aroha Historic Heritage Area: Inclusion of 24 Te Aroha Street, Hamilton
East.

My submission is that:

State in summary the nature of your submission. Clearly indicate whether you support
or oppose the specific provisions or wish to have amendments made, giving reasons.

| oppose the inclusion of 24 Te Aroha Street, Hamilton East within the Myrtle Te
Aroha Historic Heritage Area. | seek to have 24 Te Aroha Street removed from the

Historic Heritage Area and thus any rules and provisions associated with it.

This position is on the basis of an assessment undertaken by a suitably qualified
professional expert that identified that neither the house located at 24 Te Aroha
Street nor the Myrtle Te Aroha Historic Heritage Area constitutes a historic heritage
area that merits scheduling within the Hamilton District Plan.

Specifically, they identify that the south side of Te Aroha Street should be excluded




from it in view of the level of modification in this part of the proposed Historic
Heritage Area.

| seek the following decision from the Hamilton City Council:

Please give precise details.

| seek to have 24 Te Aroha Street removed from the Historic Heritage Area and thus
any rules and provisions associated with it to be applied to the site.

Notable trees

The specific provisions of the Proposed Plan Change that my submission relates to
are as follows:

Please reference the specific section or part of the planning provision(s), for example
Rule 20.3.1, Policy 19.3a.



The extent of the root protection area around the notable tree identified as T45 at
659 Grey Street.

My submission is that:

State in summary the nature of your submission. Clearly indicate whether you support
or oppose the specific provisions or wish to have amendments made, giving reasons.

| oppose the extent of the root protection area around the notable tree identified as
T45 on 659 Grey Street. | seek its reduction by several metres to more appropriately
align to the realistic extent of the root network. The current root protection area
currently exceeds what would be more commonly interpreted at the dripline of the

tree by several metres.

| seek the following decision from the Hamilton City Council:




Please give precise details.

| seek the reduction of the root protection area around the notable tree identified as
T45 on 659 Grey Street by 2-3 metres to more appropriately align to the realistic
extent of the dripline/root network of the tree.

Additional information

Do you want to be heard in support of your submission?

Please select one item

(Required)

@ Yes
Q No



If others make a similar submission would, you be prepared to consider presenting a
joint case with them at any hearing?

Please select one item

@ Yes
Q No

Could you gain an advantage in trade competition through this submission?

Please select one item

Q Yes
@ No

Attachments

N 24 Te Aroha St, HCC PC 9.pdf
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amcewan@slingshot.co.nz

AME

27 July 2022

Memo to Scott Bicknell
Re 24 Te Aroha Street, Hamilton East
In the matter of HCC Plan Change 9

Dear Scott

| have reviewed Hamilton City Council’s documentation regarding the proposed Myrtle Street
and Te Aroha Street (West) Historic Heritage Area and undertaken additional research to extend
the information provided in the PC9 report.

| do not consider that the brief council description of the HHA [Attachment 1] substantiates the
heritage significance of this area, which has a typical, rather than notable, history and
architectural form for this part of Hamilton.

Furthermore | consider the assessment criteria developed by HCC for historic heritage areas
do not give effect to the Resource Management Act or the Waikato Regional Policy Statement.
The criteria are focussed upon matters of character and amenity, rather than significant historic
heritage values, with the result that the council justification for the area is concerned with
streetscape and visual features and provides only generic comments about the history of
development.

The council summary provides no information about who designed, built, owned and occupied
the dwellings and does not offer any information that would justify the boundaries [Attachment
2] that have been set. The summary statement notes that ‘a number of newer developments [in
the area] do stand out and have an impact on the consistency of the streets’; it does not
appear however that this has been taken into account in mapping the HHA.

The house at 24 Te Aroha Street appears to have been built for Catherine and Harold Jessop in
¢.1938. Harold was a pastry cook and the Jessops remained in residence until their deaths in
the early 1980s. The house is a California Bungalow style dwelling and is thus typical of
interwar housing in New Zealand. In my opinion the former Jessop house is a character
dwelling that is typical of the interwar development of Hamilton East. It stands on the periphery
of the proposed HHA and at the east end of the south side of Te Aroha Street, which is of
variable integrity and consistency.

In my professional opinion neither the house located at 24 Te Aroha Street nor the area
identified by HCC as constituting a historic heritage area merit scheduling on the Hamilton
District Plan. If, however, there is support and further evidence supplied to justify an HHA in
this area, then in my opinion the south side of Te Aroha Street should be excluded from it in
view of the level of modification in this part of the proposed HHA.

Nga mihi

Dr Ann McEwan
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Myrtle Street and Te Aroha Street (West) HHA

The Myrtle Street and Te Aroha
Street (west) HHA consists of a
section of Te Aroha Street between
River Road and Gray Street, along
with the Myrtle Street which links
from this to River Road.

The HHA is consistent with a
significant number of the features
of the early establishment of a
service town heritage theme and
is of at least moderate heritage
value.

The area is within the 1t extension
to the Borough, October 1912.

Te Aroha Street provides an important linkage from River Road to Grey Street and Peach Grove
Road, all key north-south routes in the east of the City. Myrtle Street has been aligned to allow the
development of space between Te Aroha Street and the Railway (1883) and Claudelands Road to the
north; lots on the north side of the east-west section of the road back onto Claudelands Road and
the railway.

Te Aroha Street has a narrow carriageway with wide berms and regular street trees, whereas Myrtle
Street has a wider carriageway (which appears to be utilised for commuter parking). There are views
westwards across the River towards the CBD.

Whilst lots vary in width and depth, this is not immediately apparent from the street, apart from
corner sites. The layout of buildings within lots is relatively consistent, with buildings being placed
reasonably central with in some cases equal depth front and rear yards.

The 1910s to 1930s buildings are mainly single storey, although there are some two storey buildings.
They generally represent the California and English Bungalow® style, with weatherboard elevations,
corrugated steel or tile gabled and hipped roofs, side hung casement windows and some
ornamentation including on building gables. Whilst there is significant consistency with the
architecture and materials of the majority of buildings, a number of newer developments do stand
out and have an impact on the consistency of the streets.

Most dwellings have had driveways added to the side of the building, with some garages in rear
yards. Whilst there are some garages built close to street frontages, these are generally small do not
detract from the overall consistency of the area.

Front boundary treatments include low walls and fences, planting and some more dominant solid
fences. Some of the taller more dominant fences take away from the consistency of the area but
overall the low walls and fences are respectful the boundaries which would have originally existed in
the area.

9 As set out in Hamilton City Special Character Study 2020, Lifescapes (Carolyn Hill), 3. Housing Typologies
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Executive Summary

1.

This is the fourth decision made by the Hearing Panel (the Panel) with respect to
proposed Plan Change 9 — Historic Heritage and Natural Environments (PC9) for
Hamilton City Council (Council).!

This decision relates to Built Heritage (BH) and Historic Heritage Areas (HHAs).
The Panel’s three previous decisions relate to:

a) Decision #1 - the removal of uncontested BH properties from notified PC9
Schedule 8A;

b)  Decision #2 and Decision #2A? - the removal of HHAs from notified PC9 Schedule
8D no longer pursued by Council or any party; and

c) Decision #3 - Notable Trees (NTs), Significant Natural Areas (SNAs), and
Archaeological and Cultural Sites (ARCS).

This decision concludes our findings on submissions filed on PC9.

We heard from a number of submitters, experts and counsel throughout the hearing
process and wish to express our thanks for the thoughtful, considered and helpful
submissions and presentations we received.

For the most part we have adopted the Council’s recommended provisions for the
reasons set out in this decision. We have however made some minor alterations,
where necessary, to properly address relevant issues and to better give effect to the
relevant policy and planning framework.

Attached to this decision are Appendices which contain a glossary of abbreviations
used (Appendix 1), a list of appearances (Appendix 2), a checklist of plan change
requirements (Appendix 3), amended maps (Appendix 4), and a full set of the related
PC9 provisions as determined by us (Appendix 5).

References, and where relevant links, have been provided to key documents referred
to in this report to avoid having to append those documents, and to avoid
unnecessarily increasing the length of this decision. All key documents can also be
found on the Council’s website.3

Finally, we wish to thank all those who participated in the smooth running of this
process, as well as all those who participated. E rere atu nei te tai o mihi ki a koutou
katoa.

In addition, on 27 November 2023 the Panel released its Interim Guidance relating to the Built
Heritage assessment methodology.

Decision #2A varied Decision #2 by removing four further HHAs from the notified PC9 Schedule which
were not pursued by Council or any other party.
https://hamilton.govt.nz/property-rates-and-building/district-plan/plan-changes/plan-change-9/.
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1 Introduction

1.1
1.

Plan Change 9

PC9 seeks to update the identification and protection of sites of historic heritage
and natural environments within the operative Hamilton City District Plan (ODP).* It
covers five topic areas - NTs, SNAs, ARCS, HHAs and BH - all of which are matters of
national significance under s.6 of the Resource Management Act 1991 (RMA).

While the ODP identifies some 122 BH structures, five special character areas,
approximately 500 NTs, 59 SNAs and 52 ARCS, this was considered an inappropriate
and incomplete representation of those values across the City. PC9 was therefore
initiated as a partial remedy to that, including by identifying an additional
approximately 1,050 NTs (on public land), 58 SNAs (extending across both public
and private land), and 56 ARCS (on both public and private land). We explain the
scope of the plan change, along with other scope issues arising in section 4 below.

This decision concerns itself with two aspects of PC9 — HHA and BHs.
Appointment of Hearing Panel

Council appointed the Panel to hear submissions and determine PC9.

The Panel is made up of the following accredited RMA hearings commissioners:®
e David Hill (Chairperson);

e Vicki Morrison-Shaw;

e Dave Serjeant; and

e Councillor Ewan Wilson.

2 Procedural Matters

2.1 Notification and Submissions

6.

7.

The Council publicly notified PC9 to the ODP on 22 July 2022.

The submission period ran until 2 September 2022, at which point 468 submissions
and in excess of 2,000 submission points had been received, of which 278
submission points related directly to BH, and 710 to HHAs.®

Following the further submission period, which ended on 18 November 2022, 338
further submissions were received, a significant number of which related directly to
HHA and BHs.

Themes and Issues Report, Hearing 1: HHAs, SNAs and NTs, 3 March 2023 (Themes and Issues Report
#1), section 3.1.

Noting three of the four commissioners are independent of the Council.

Themes and Issues Report #1, section 5.1.

Hamilton City Council: Plan Change 9 — Historic Heritage and Natural Environments



9. Nine late further submissions were received. The Themes and Issues Report #1,’
prepared for the first hearing in May and June 2023 (Hearing 1), recommended that
the Panel accept all late submissions on the basis that no party would be prejudiced
and nor would the process be compromised.® The Panel subsequently confirmed
that recommendation.®

10. In addition, following the Panel’s issuing of Interim Guidance on the PC9 BH
Assessment Methodology on 27 November 2023; the reclassification exercise
undertaken by the Council, and the extensive list of BH items sought by the
Waikato Heritage Group (WHG) in its submissions; the Panel accepted a number of
late submissions from parties who had not previously submitted but were now
affected by those matters. Those late submissions were from:©

a) Paul Entwisle;

b)  Hamilton Campground Ltd;
c) Kirkdale Investments Ltd;

d)  KiwiRail Holding Ltd;

e) Raymond and Wendy Pickett;
f) Rachel and Reg Prasad;

g)  Peter Carrington;

h) PR & DJ Carrington Family Trust;
i) Graeme Robinson;

j) Six High Street Ltd;

k) Lee and Dave Slump;

) lan Sutherland; and

m) Ross Winter.

11. Asthere were no objections to those submissions being filed late, the Panel agreed
to accept them.

2.2 Hearings and Directions

12. Hearing 1, which addressed HHAs, SNAs and NTs, was held over nine days from 22
May 2023 to 2 June 2023. In advance of the hearing, and in accordance with our

Themes and Issues Report #1.

Themes and Issues Report #1, section 3.3.

° Direction #3, 30 March 2023.

10 Council Legal Submissions Hearing 3: HHA and BHs, 16 August 2024 (Council Hearing 3 Legal
Submissions), at [7].

Hamilton City Council: Plan Change 9 — Historic Heritage and Natural Environments



13.

14.

Direction #1,! the Themes and Issues Report #1 and s.42A Report Hearing 1 were
finalised and circulated. Further directions (32 in total) were subsequently issued
dealing with procedural and timetabling matters.!?

The second hearing was held between 6-15 November 2023 (Hearing 2) and
focussed on the historic heritage assessment methodology for HHA and BHs, ARCS
and the National Policy Statement for Indigenous Biodiversity 2022 (NPS-IB).

The third and final hearing (Hearing 3) on specific identified BH items*3 proposed
for scheduling in Appendix 8A of the ODP, and any remaining HHA issues, was held
over two days between 21 and 22 August 2024.

3 Legal Framework

15.

3.1
16.

17.

In this section we outline the relevant legal framework and the relevant policy and
planning documents. We also address some aspects of those documents. However,
we leave substantive discussion and assessment of PC9 against these documents to
later sections when we are considering the issues arising.

Relevant Law

Counsel for the Council addressed the overarching legal framework for PC9 in the
Council Hearing 1 Legal Submissions.'* In brief he submitted that:

a)  the purpose of the ODP is to assist the Council to carry out its functions in
order to achieve the purpose of the RMA (5.72);

b)  acouncil may change its ODP in the manner set out in Schedule 1 to the RMA
(s.73);

c) any change must be in accordance with the council’s functions under s.31 and
Part 2 of the RMA; and

d) in preparing or changing the ODP, the council must have regard to any
proposed regional policy statement (RPS) or proposed regional plan and must
give effect to any operative RPS and any relevant national policy statement
(NPS) (ss.74 and 75).

A checklist of these requirements, drawing on but updating the Environment
Court’s list in Colonial Vineyard Ltd v Marlborough District Council,*> was attached

11
12

13

14

15

Direction #1, 2 December 2022.

All of our Directions are available on the Council website: https://hamilton.govt.nz/property-rates-
and-building/district-plan/plan-changes/plan-change-9/.

Appendix 8 Historic Heritage Schedule 8A Built Heritage refers to “structures, buildings and associated
sites” to which we will collectively refer to for convenience and brevity as BH “items” or “places”
where appropriate.

Council Legal Submissions Hearing 1: NTs, 17 May 2023 (Council Hearing 1 Legal Submissions), at [6]-
[10].

Colonial Vineyard Ltd v Marlborough District Council [2014] NZEnvC 55, at [17].
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to those submissions as Attachment B. No party disputed that checklist. We have
reviewed and adopted that summary (as Appendix 2) for the purposes of this
decision.

18. In approaching these requirements we have sought to give effect to higher order
policy and plan documents to the extent they are within the scope of PC9 — noting
that PC9 is not a full plan review but instead a plan change addressing specific
aspects of the natural environment and historic heritage.

3.2 Rules Having Legal Effect

19. Section 86B(3) of the RMA provides that certain rules have immediate legal effect
upon notification of a plan or plan change. These include rules relating to areas of
significant indigenous vegetation, significant habitats of indigenous fauna and
historic heritage.

20. All of the individual HHA and BHs identified in the notified PC9 Schedule 8A — Built
Heritage (structures, buildings and associated sites) and Schedule 8D: Historic
Heritage Areas have therefore been subject to the associated rules since PC9 was
notified (22 July 2022). The only exceptions being those HHAs we removed from
the Schedule in our Decision #2 and Decision #2A.

3.3 Relevant Policy and Planning Documents

21. The relevant policy and planning documents for the HHA and BH aspects of PC9
comprise the following:

Statutory

a)  RMA;

b)  National Planning Standards 2019 (NPStds);

c) NPS on Urban Development 2020 (NPS-UD);

d)  Waikato Regional Policy Statement 2018 (WRPS);

e) Hamilton City ODP;

f) Heritage New Zealand Pouhere Taonga Act 2014 (Heritage Act); and
Non-Statutory

g)  Hamilton Heritage Plan.

22. No party appeared to disagree that these documents, either specifically or
generally, were relevant considerations.

4  Scope

23. During the hearings, a number of issues were raised regarding whether specific
relief sought in submissions was within or outside the scope of PC9. Unlike some
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hearing processes, we were not asked to make preliminary determinations or strike
out any submissions on scope grounds. We therefore heard such issues as part of
the substantive hearings.

24. In this section we briefly summarise the relevant principles relating to scope, before
moving on to discuss the particular scope issues raised.

4.1 Scope Principles

25. In approaching the issues of scope, we paid careful attention to the line of relevant
case authorities — being those colloquially referred to as Clearwater, Motor
Machinists, Bluewater and Albany North'® — and applied the conventional 2-limb
test. That is, (in summary), a submission needs to be ‘on’ the plan change, and the
plan change must not be appreciably amended without real opportunity for those
potentially affected to participate.

26. We are also mindful that while we have the power to strike out a submission/part
of a submission under s.41D before, during or after a hearing; strike out is a power
which should be exercised sparingly and only in a clear case — particularly given the
public participation provisions of the RMA.

4.2 Scope Issues

27. The issues raised in submissions that Council identified as being out of scope for the
HHA and BH topics comprised requests for:

a) removal of existing BH items in Schedule 8A of the ODP;’

b)  asubmitter’s property to remain in the General Residential Zone, rather than
being included in a Heritage Area / Zone;

c) an increase to the Council Heritage Fund and additional financial support to
owners (through reductions in compliance costs and rates relief);

d) compensation for landowners where their properties are included within an
HHA; and

e) acitywide heritage landscape assessment review.
28. Interms of these issues, the Council submitted that:

a)  the only buildings proposed to be removed from Schedule 8A by PC9 are
buildings that have been demolished or relocated in accordance with

16 Clearwater Resort Ltd v Christchurch City Council [2013] NZHC 1290; Palmerston North City Council v
Motor Machinists Ltd [2013] NZHC 1290; Bluehaven Management Limited v Western Bay of Plenty
District Council [2016] NZEnvC 191; and Albany North Landowners v Auckland Council [2017] NZHC
138.

An example of this is the submission and evidence on behalf of Five Thirty Ltd as it relates to the site
at 530 Victoria Street.

17
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29.

30.

5

31.

resource consent approvals. Accordingly, the removal of any other existing
ODP BH item is not within scope;*®

b)  the zoning of submitter #111’s property is outside the scope of PC9 as no
zoning changes are proposed;*®

c) the size of the Council Heritage Fund, compliance costs, and rates relief are
financial matters outside the scope of PC9;%°

d) compensation for effects of HHA status on landowners is outside the scope of
PC9;%! and

e) acitywide heritage landscape assessment is outside the scope of PC9 as the
BH covers buildings and structures, and including gardens and landscapes,
would require a comprehensive report to be commissioned as well as a whole
new set of objectives, policies and rules.??

4.2.1 Discussion and findings

We accept, for the reasons given by the Council (summarised at paragraph 28
above), that there is no scope for the relief sought relating to those matters.?3
Those are matters that sit outside the remit of PC9 and the district plan (refer
section 3 above for a summary of the applicable legal framework).

While we have discretion under s.41D to formally strike these submission points
out, we have elected not to do so, given no such request was made, and given in
some cases the merits and the scope were accorded the same submission point
number. However, as we have found there is no scope for these matters, we do not
consider them further in this decision.

Preliminary Issues

Before discussing the particular BH items and HHAs recommended or submitted for
scheduling, we deal first with some more generic matters common to both.

18

19
20
21
22

23

Council Legal Submissions Hearing 2: BH, ARCS, HHAs and NPS-IB, 1 November 2023 (Council Hearing
2 Legal Submissions), at [8].

s.42A Report, Hearing 1 — HHAs, SNAs and NTs, 6 April 2023 (s.42A Report Hearing 1), section 5.1.3.
s.42A Report Hearing 1, section 5.1.3.

Themes and Issues Report #1, section 5.4, p.32.

Themes and Issues Report, Hearing 2: ARCS and BH, 25 August 2023 (Themes and Issues Report #2),
p.33.

We note we have already confirmed our agreement that the scope of PC9 does not extend to altering
existing ODP BH items in our Direction #20 dated 12 December 2023.
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5.1 Scope of s.6(f) RMA — Historic Heritage

32. Section 6(f) of the RMA confirms that the protection of historic heritage from
inappropriate subdivision, use and development is a matter of national importance
and requires that historic heritage is both recognised and provided for.

33. Historic heritage is defined in 5.2 of the RMA as follows:
historic heritage—

(a) means those natural and physical resources that contribute to an understanding
and appreciation of New Zealand’s history and cultures, deriving from any of the
following qualities:

(i) archaeological:

(ii) architectural:

(iii) cultural:

(iv) historic:

(v) scientific:

(vi) technological; and

(b) includes—

(i) historic sites, structures, places, and areas; and

(ii) archaeological sites; and

(iii) sites of significance to Madori, including wahi tapu,; and

(iv) surroundings associated with the natural and physical resources.

34. While the definition is inclusive and open-ended, this does not mean that
everything will qualify. The natural or physical resource in question needs to
contribute to an understanding and appreciation of New Zealand’s history and
cultures. The heritage value of a particular site, structure, place or area must be
determined based on the relevant facts.?*

35. Once the heritage value of an item has been determined, then it is necessary to
consider how that item should be recognised and provided for, noting that the
protection applying to such items is not absolute. It is only protection against
“inappropriate” subdivision, use and development.

36. We have kept this scope firmly in mind as we have approached our consideration of
PC9 HHA and BHs.

24 Universal College of Learning v Whanganui District Council [2010] NZEnvC 291; at [109].
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5.2
37.

38.

39.

40.

41.

42.

53
43.

44,

Scope of PC9 Historic Heritage

PC9 as notified proposed the introduction of HHAs as a new mechanism to
recognise and protect areas of historic heritage which spanned a number of
properties, as well as the inclusion of a number of new BH items to be scheduled on
individual properties.

As noted, PC9 did not seek to disturb or change the classification of any existing
areas and items of historic heritage within the ODP.

As a general proposition, no party appeared to disagree that HHAs and BH are types
of historic heritage that would come within the purview of s.6(f). The key area of
disagreement was whether in fact any particular area or item had the qualities
which would require it to be classified as an HHA or BH.

The primary focus of the task before us were the HHAs and BH items proposed by
the Council in PC9. However, where further HHAs and BH items were requested by
submitters, these were also evaluated.

While some submitters expressed reservations about whether the HHAs and BH
items put forward through the PC9 process were sufficient to capture all historic
heritage in Hamilton, we confirm that we are only able to evaluate those areas and
items where evidence has been provided. However, we note that whether or not an
area or item is scheduled, does not obviate the applicability of s.6(f). That is, if
something is later found to be historic heritage, it will have the protection of s.6(f),
whether or not it is expressly listed in the district plan.

Accordingly, the key tasks before us were to determine:

a)  whether the proposed HHAs and BH items identified in PC9 and by submitters
are physical resources contributing to an understanding and appreciation of
New Zealand'’s history; and

b)  what provisions are required to recognise and protect such areas from
inappropriate subdivision, use or development.

Heritage Assessment- Methodology

As the Council submitted, determining what constitutes historic heritage in the
Hamilton context has its challenges.?®

One of the key issues emerging from submissions and the initial round of evidence
exchange were methodological concerns. In particular, whether the methodology
applied by the Council to its proposed HHAs was consistent with the historic and
cultural assessment criteria set out in Appendix 7 (APP7) to the WRPS and to a
lesser extent the ODP.

25

Council Hearing 1 Legal Submissions, at [4].
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45,

46.

There seemed to be general agreement that the methodology needed to be
consistent as between HHAs and BH items, except to the extent necessary to
recognise their different characteristics (with HHAs applying to areas and BH items
applying to structures generally on individual properties — both public and private).

To assist us in determining the appropriate methodology (and other related
heritage matters) we directed three rounds of expert conferencing. These took
place as follows:

a)

b)

c)

Heritage and planning conferencing on 17 March 2023: This conferencing
related to HHAs and considered key themes, philosophical positions re
whether HHAs should be pursued, HHA spatial extents, HHA provisions, and
further work undertaken by Council. Of relevance to the methodological
guestions, the experts considered whether the assessment criteria for HHAs
should be the same as BH and confirmed:2°

All experts note that there are important linkages in the planning provisions
between the assessment criteria for HHAs, information requirements for resource
consents and the matters of discretion for resource consents. Therefore it is
important that these provisions aligning [sic] and can be applied consistently.

Heritage HHA methodology conferencing on 24 August 2023: At this
conferencing a methodology for assessing HHAs against APP7 was agreed and
attached to the Joint Witness Statement (JWS).?” All experts also agreed that
for an area to be identified as an HHA it should have significant heritage value,
and that areas demonstrating high or outstanding value according to the
evaluation indicators would meet the threshold for scheduling. However,
there was disagreement as to whether areas with moderate value would
merit scheduling.?®

BH methodology conferencing on 16 and 23 November 2023: This
conferencing followed on from Hearing 2 and the HHA conferencing, and
considered nine questions posed by the Panel regarding the appropriate
methodology for BH items. The experts were largely agreed in their responses
to these questions with a revised methodology (referred to as Appendix 8)
being agreed. The experts noted that while the presence of one quality was
sufficient to warrant inclusion in the Schedule, in practice this is rare, and the
qualities should be considered holistically. The only area of disagreement
between the experts was whether the threshold for inclusion should be set at
moderate (Ms Laura Kellaway) or above moderate (Mr John Brown, Mr Adam
Wild, Ms Veronica Cassin and Ms Elise Caddigan).?°

26
27
28
29

Joint Witness Statement: Heritage and Planning, 17 March 2023 (JWS Heritage #1), section 3.5.7.1.
JWS: Heritage — HHA Methodology, 24 August 2023 (JWS Heritage #2), Attachment 1.

JWS Heritage #2, section 3.2.

JWS: BH Methodology, 16 and 23 November 2023 (JWS Heritage #3), section 4.
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47. The outcomes of the conferencing and information presented in Hearings 1 and 2
on these issues was considered by the Panel and resulted in the Panel issuing
Interim Guidance on the HHA and BH assessment methodology on 27 November
2023. This Guidance:

a) noted that it was broadly agreed by the parties that applying a consistent
assessment methodology across historic heritage matters (both HHA and BHs)
was highly desirable;

b) summarised the methodological issues arising from the evidence, and the
outcomes of the conferencing;

c) accepted the conclusions of the majority of the heritage experts that:
e the assessment method should incorporate a scale of levels of significance;

e the criteria (see Attachment 1 below) should sit in the ODP with the methodology
(i.e., how to apply the criteria) being part of non-statutory stand-alone guidance;

e the threshold should be set so that places are included in Schedule 8A if they are
above Medium significance (i.e., of High or Outstanding significance);

e an overall statement of significance should set the ranking and consider all qualities
holistically;

e one quality is enough to meet the threshold for inclusion in Schedule 8A; noting that
in practice multiple qualities are typical;

e no one quality should be given preference;

e comparative assessment should play a role in ascribing overall significance to assess
the degree or strength of their representativeness and relevance;

e  “sense-checking”, including a peer review by an appropriately qualified person,
should be undertaken;

e other relevant RMA factors should be considered outside of the heritage assessment;
and

e the guidance document should be incorporated by reference in Appendix 8.

d) adopted the methodology proposed by the majority of the heritage experts
subject to adding the qualifier “notable” to criterion b(iii);

e) directed that proposed BH items be assessed in accordance with that
methodology; and

f) concluded that it was unlikely that BH items of medium significance will be
included in Schedule 8A.

48. While there remained a small measure of disagreement from some submitters
regarding the threshold for inclusion being set above medium/moderate
significance, there was no serious challenge to the remainder of the methodology.
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49. The Council (and submitters) then applied that methodology to the proposed HHAs
and additional BH items and advised their views on those that reached the
threshold and those that did not.

5.3.1 Findings

50. We are satisfied that the methodology developed through the conferencing process
with the minor amendment we made (at paragraph 47(d) above):

a) is sufficient and appropriate to identify physical resources contributing to an
understanding and appreciation of New Zealand’s history;

b) is consistent with the WRPS and RMA in recognising that the presence of one
quality is sufficient to qualify provided that requisite threshold is reached;

c) appropriately and clearly sets the threshold as to what amounts to historic
heritage in a manner that is consistent with the definition of historic heritage
and the degree of protection that is required to such heritage (i.e., the
protection is from “inappropriate” development, use and subdivision, not all
such uses);

d) is appropriate and workable for both HHAs and BH items; and

e)  will ensure that historic heritage is provided the appropriate degree of
protection through the district plan.

51. Accordingly we have adopted that methodology in our provisions for PC9, and have
applied that methodology to determine which HHAs and additional BH items should
be included in the relevant appendices to PC9.

5.4 Sufficiency of Information

52. At the beginning of the PC9 process, concerns were raised by some submitters that
there was insufficient information and assessment to support scheduling of HHAs
and BH items, and as a result the items should not be scheduled.3°

53. Inresponse to submitter concerns the Council:3!
a) engaged two independent experts to peer review its original HHA Report;

b)  produced an updated HHA report which addressed the recommendations in
those peer reviews, resulted in the reassessment and revision of the HHAs
and the removal of some proposed HHAs;

c) produced detailed expert evidence in support of its proposed HHAs and BH
items and in response to evidence produced by submitters;

30 For example, Kainga Ora Original Submission, 23 August 2022, at [11] and [22].

31 Council Hearing 1 Legal Submissions, at [38]-[55].
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d) had its experts participate in conferencing for both HHAs and BH items;

e) reassessed all of its proposed HHAs and BH items applying the new
methodology; and

f) where relevant, had its expert(s) undertake further site visits.

54, Submitters also provided detailed evidence (both expert and lay) regarding HHAs
and BH items of interest to them. Their experts participated in conferencing, and
subsequently confirmed whether reassessment using the new methodology
affected their views on scheduling of proposed HHAs and BH items.

55. We make particular mention of the WHG, who undertook a significant amount of
research and produced in excess of 40 detailed expert assessments in support of
their requested inclusions.

5.4.1 Finding

56. We acknowledge that there is always the potential that further relevant information
may come to light, particularly in the area of heritage, and particularly where, as
here, the (Maaori) cultural heritage aspects have been separated out for
progression via a separate plan change work stream. There is no such thing as
perfect information. However, we are satisfied that the information we now have
before us is sufficient to assess the historic heritage values of the proposed
additions and make decisions on those issues.

57. Should any further or conflicting information come to light at a later time, those
issues can be addressed through a future plan change process and/or at the time a
resource consent is applied for, given the provisions we have imposed provide
varying levels of protection, but do not directly prohibit any particular uses,
developments or subdivision.

5.5 Relationship with Designations

58. A discrete issue that was raised in the context of BH items was whether such a
classification should apply to a site that was designated. Two particular examples
were raised, being the proposed BH scheduling of:

a)  the WEL Networks Ltd (WEL Networks) Claudelands substation at 732 Grey
Street; and

b)  the Spark New Zealand Trading Ltd (Spark) telecommunication facility building
at 7 Caro Place;

both of which are subject to existing designations.

59. WEL submitted that its substation should not be scheduled:3?

32 Evidence of Sara Brown, 24 July 2024, at [4.5]-[4.6].
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As the site is designated as an electricity substation, Section 193A of the RMA enables
WEL to do anything in accordance with the designation, without obtaining the written
consent of the protection authority. Further, Section 176 of the RMA states that the
provisions of a District Plan or Proposed District Plan shall apply in relation to any land
that is subject to a designation only to the extent that the land is used for a purpose
other than the designated purpose.

WEL is proposing to demolish the two-story portion of the buildings and undertake
significant works to the single-story portion to bring it up to a standard that WEL
requires for our substations and as a lifeline utility. Removing the redundant building
will free up space within the site to enable redevelopment to provide additional
electricity capacity for growth within the areas the substation serves. WEL is able to
undertake these works as they are in accordance with the site as an electricity
substation.

60. Spark’s evidence contested the scheduling of its building on a number of grounds,
including that:33

Restricting the ability to alter, amend and demolish parts of the building is inconsistent
with its designation. In particular, in my opinion it is inconsistent with the effect of a
designation under the RMA which provides that:

(i) nothing should be done in relation to the land subject to the designation that
would prevent or hinder work to which the designation relates;

(ii) enabling works to be undertaken under the designation without land use consents;
and

(iii) provisions of a district plan should not apply to land subject to a designation to the
extent that the land is used for the purpose of the designation.

61. The Council in its response to WEL Networks submitted that:3*

Ms Galt addresses the planning issues relating to the substation in her evidence,
including that the designation does not give rise to a conflict between s 6 and s 7
matters. She explains that scheduling the substation, which has been recognised by
two heritage experts as meeting the significance threshold, ensures that HCC achieves
s 6(f). She notes that the scheduling does not prevent WEL’s ability to carry out work
for which the substation is designated, nor does it prevent it from meeting its s 7
obligations. This is because s 176 of the RMA provides:

a) Section 9(3), which (relevantly) provides that land may not be used in a manner
that contravenes a district plan rule, does not apply to the public work under
designation; and

b) The provisions of a district plan or proposed plan apply in relation to designated
land only to the extent that the land is used for a purpose other than the
designated purpose.

The effect of s 176 is that, if included in Schedule 8A, WEL would not be required to
obtain a resource consent to carry out works on the substation building, including for

33 Evidence of Graeme McCarrison, 22 September 2023, at [5.11(d)].
34 Council Hearing 2 Legal Submissions, at [54]-[56].
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demolition. However, when an outline plan is submitted to HCC for any construction
works, WEL would be required to address any adverse effects of the proposed works on
the heritage values of the substation building. Section 176 allows HCC to request
changes to the outline plan prior to any works commencing. On this basis, Ms Galt
disagrees that there are any planning reasons for not including the substation in
Schedule 8A.

Fundamentally, HCC has a positive obligation to protect the heritage values that have
been identified. That obligation can be met without hindering the designated works or
causing conflict with other Part 2 matters. Accordingly, HCC maintains its support for
the inclusion of the substation in Schedule 8A.

62. The Council did not directly respond to the designation issues raised by Spark, given
its amended recommendation not to schedule Spark’s site. This change in position
was due to recent substantial facade modification detracting from the known
heritage values of the place so that the site no longer met the threshold for
scheduling.®

5.5.1 Finding

63. We are not persuaded that there is any inconsistency in scheduling a building as BH
where there is an existing designation, for the reasons the Council gave (and quoted
by us at paragraph [61] above). We consider that where we are satisfied that a
threshold is met, there is an obligation to schedule an item, irrespective of whether
it is designated or not. There are pathways available under the RMA (whether via
an outline plan or resource consent process) where the impact of a proposal on
heritage values can be considered. Accordingly, we proceed to consider the merit of
the proposal to schedule the WEL Networks’ substation site later in this decision.

5.6 Cost of Remediation

64. A common concern that arose in submissions was the cost of maintaining or
remediating historic heritage items. A large proportion of submitters stated that
whether or not they agreed with a property’s heritage listing, the added costs
associated with owning a BH item need to be realised and remedied.3® These
concerns led to submitters requesting that items either not be scheduled, or that
the Council purchase historic heritage sites or provide some other sort of financial
relief or support to owners to enable such remediation to be undertaken.

65. An example of this was the request by Mr and Mrs Pickett not to schedule their
property in Hammond Street, due in part, to the significant cost constraints that
would impose on them. In particular they noted that BH scheduling would protect
the concrete tile roof, and require a like for like replacement, which would double

35 Evidence of Elise Caddigan, 24 August 2024, at [42] and Attachment 1, p.3.

36 Julie Y Coward [#7], Heather Morris [#15], PHZ Family Trustees Ltd [#146], Nick Evetts [#327], Nicola
Stewart [#40], Jan Brassington and Glen Kilgour [#70], Alexander and Clair Gillespie and Breen [#80],
Trevor George Nye [#92], and Gordon and Rita Chesterman [#182].
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the cost of an alternative roof. Mr and Mrs Pickett provided expert evidence
regarding the roof issues and cost (amongst other matters).

66. The Council’s experts considered that information but concluded that:

a)  the fabric and structural condition of a place is not a factor when assessing
heritage significance;*” and

b)  the benefits of preserving the historic heritage of the dwelling outweighed
the potential costs associated with scheduling a place.3®

67. Atthe hearing we questioned Council’s legal counsel regarding whether there came
a point where financial considerations would restrict scheduling. He advised that
while costs can be assessed as part of the s.32, they would need to be outside the
ordinary run of things, before they might become relevant.

5.6.1 Finding

68. We acknowledge that historic heritage scheduling, whether of a building or area,
may have cost consequences, such as the costs associated with seeking a resource
consent for works which, absent such scheduling, may be permitted. However, we
do not consider that the existence of such costs mean that a building or area that
otherwise meets the threshold should not be scheduled. If that were the case, the
requirement to protect historic heritage, (and the other s.6 matters of national
importance) could rarely, if ever, be achieved.

69. However, we acknowledge that costs can be a relevant consideration, where (as the
Council submitted), they are beyond the ordinary run of things. In other words, it is
only those costs that go beyond what would normally be expected as a
consequence of scheduling which would be relevant to consider. Context is
however very important. Where a building or area is being scheduled for particular
values/characteristics, what amounts to costs outside the ordinary run of things,
may be different to a building or area scheduled on the basis of different
values/characteristics. Further, and while we did not receive detailed legal
submissions on the issue, we consider matters such as deferred maintenance costs,
would not normally be considered to be beyond the ordinary run of things.

70. To ensure that issues of costs are appropriately considered at the resource consent
stage, we have included an additional assessment criterion in our PC9 provisions
which directs decision makers to consider whether, given the nature and
characteristics of the particular HHA/BH item, the costs of upholding the HHA/BH is
out of all proportion to the historic heritage value of the area/item.

71. Inthat regard we note that it is important that any such economic / cost
assessment only addresses matters that might be required over and above normal

37 Evidence of Elise Caddigan, 9 August 2024, at [36].
38 Evidence of Laura Galt, 9 August 2024, at [22]-[23].
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operating / maintenance work / costs. That is, the assessment needs to only
consider “additionality” costs. Deferred or incomplete maintenance, for example,
would not be factors for consideration — the provisions should not facilitate
demolition by neglect as Ms Kellaway cautioned.?

72. Turning to the recognition of costs, the Panel consider there is merit in reflecting
this matter in policy and assessment criteria. The objectives and policies for historic
heritage are structured into four sections — All Historic Heritage, BH, HHAs and
ARCS. The relevant provisions are the HHA and BHs, and the Panel considers it
appropriate to insert the following:

19.2.3m The protection of heritage buildings and structures may take into account the
cost of maintaining heritage features.

19.2.4f The protection of historic heritage areas may take into account the cost of
maintaining heritage features.

73. The new assessment criterion we propose, being new E7 of 1.3.3, is:

Whether the cost of maintaining or retaining the heritage values of the heritage
building or structure is unreasonable.

74. The criterion is worded in this way to:

a) make it applicable to both reconstruction or reinstatement, as well as
demolition, removal or relocation. The former being relevant in the case of an
applicant wanting to re-use a building but not wanting to undertake repairs in
keeping with its values, and the latter for the stated purposes; and

b)  address the Council submission that only such costs as relate to restoring its
heritage value are relevant, not “the ordinary run of things” such as might
relate to deferred maintenance.

75. The Panel have not reflected proportionality in its drafting, but are aware that there
may be circumstances where the real costs of maintaining the heritage values are
wildly disproportionate to its overall value, including its value to the public as
heritage.

76. While having sympathy for the matters raised by submitters, funding mechanisms
such as rates relief, incentives or heritage funds are beyond the scope of PC9 and
thus the Panel is unable to take those matters further.

39 Evidence of Laura Kellaway, 3 July 2024, at [55].
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6 Built Heritage

6.1 Introduction

77. The ODP contains 121 scheduled heritage items. The scope of the BH section of PC9
sought to:*°

a) identify buildings and structures with significant heritage values to be added
to the existing scheduled heritage items;

b)  produce an inventory of each building or structure;

c) map the identified buildings and structures and update Appendix 8, Schedule
8A; and

d) review the ODP provisions to appropriately manage the effects of subdivision,
use and development on BH items in Chapter 19 of the ODP.

78. This assessment work identified an additional 182 BH items for protection ranging
from pre-1900 items through to those in the late 1970s. Of these, five are additions
to Group A of Schedule 8A, and 177 to Group B of Schedule 8A. The only items
proposed to be removed from the existing schedule are those that have been
demolished or relocated following resource consent approvals.

79. The notified version of PC9 with respect to BH proposed the following amendments
to the ODP: !

Schedule 8A: Built Heritage

a)  additions of items H138 — H319 to the schedule; and

b)  deletion of items H61 St Paul’s Methodist Church on London Street and H135
Block Plant, which is part of Church College, Temple View from the schedule.

Chapter 19 Historic Heritage

c) minor amendments to the Introduction to reflect that partial demolition that
retains only the facade of the building can change the context and diminish
the historic significance of BH;

d) amendments to the objectives and policies relating generally to historic
heritage;

e) amendments to policies regarding signs on scheduled items;

f) new policies specifically for BH:

40 Themes and Issues Report #2, section 3.5.

41 Evidence of Laura Galt, 1 September 2023, at [17]-[30].
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i) seeking to avoid relocation of scheduled items except in certain
circumstances;

i) providing for subdivision and/or development of scheduled items;
iii)  requiring use that does not damage or destroy the heritage values;

iv)  requiring that the form, scale, character, location, design materials and
finish of any development support the heritage values;

V) encouraging adaptive reuse;
vi)  enabling upgrades for safety such as earthquake strengthening; and
vii) establishing a framework for work on heritage buildings and structures;

g) amendments to the listed activities and their statuses is generally proposed to
be more restrictive;

h)  amendments to the standards for maintenance and repairs to a scheduled
item to be consistent with the definition of “maintenance and repairs of
buildings and structures”;

i) inclusion of matters of control for earthquake strengthening, improving fire
safety, physical access and accessibility upgrades, and /or building services;

j) amendments to references to Matters of Discretion E — Heritage Values and
Special Character in the assessment criteria in ODP Volume 2, Appendix 1.3
for the restricted discretionary activities.

Zone Chapters

k)  insertion of signposts to Chapter 19: Historic Heritage for the activity status
and provisions applying to the demolition or removal, maintenance and
repair, and alterations and additions to items scheduled in Volume 2,
Appendix 8, Schedule 8A: Built Heritage.

Definitions

) new defined term “Adaptive re-use (in relation to Volume 1, Chapter 19:
Historic Heritage)”;

m) new defined term “Building services (in relation to Volume 1, Chapter 19:
Historic Heritage)”;

n)  amendments to the definition of “Maintenance and repair of buildings and
structures (in relation to Volume 1, Chapter 19: Historic Heritage)” to be more
specific about the activities included in this term;

o) new defined term “Reconstruction (in relation to Volume 1, Chapter 19:
Historic Heritage)”;
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p) new defined term “Setting (in relation to Volume 1, Chapter 19: Historic
Heritage)” which applies to the area around and adjacent to an item; and

d) new defined term “Surroundings (in relation to Volume 1, Chapter 19: Historic
Heritage)” which applies to the area of land surrounding an item.

Appendix 1.2 Information Requirements

r) additions to information requirements for heritage impact assessment to
align with the requirements of Chapter 19;

s) additions to the matters that an Assessment of Environmental Effects and
information requirements must include to align with the requirements of
Chapter 19 Historic Heritage; and

t) amendments to ensure that activities listed in the activities table that relate
to Chapter 19 and Appendix 8 use consistent and correct terminology.

Appendix 1.3 Assessment Criteria

u) amendments to Part E to:
i) reflect heritage resources and values;
ii)  consider ways to achieve site recognition;
iii)  consider ways to enhance the historical legibility of the City;

iv)  achieve consistency with the relevant objectives and policies of Chapter
19: Historic Heritage;

V) include specific references to Schedule 8A;

vi)  conserve and wherever possible enhance authenticity and integrity of
an item;

vii) recognise the benefits of heritage resources and heritage values;
viii) minimise changes to the facade;
ix)  maintain or enhance the heritage values of the facade;

X) include specific matters for earthquake strengthening, improving fire
safety, physical access and physical accessibility upgrades, and /or
building services;

xi)  include specific matters for reconstruction or reinstatement;
xii) include specific matters for demolition or removal;
xiii) include specific matters for relocation; and

xiv) include specific matters for signage.

Planning Maps
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v)  addition of a symbol on 182 items to spatially identify the proposed additions
to Schedule 8A; and

w) deletion of the symbol from H61 St Paul’s Methodist Church on London Street
and H135 Block Plant, which is part of Church College, Temple View.

80. Since notification of PC9, the Hearing Panel released its first decision which deleted
33 items from Schedule 8A on the basis that:*?

a)  the structure had been legally removed or demolished; or

b)  the structure had been modified to such an extent that it no longer
represented the heritage qualities for which it was scheduled; or

c) the heritage qualities for which the structure was scheduled were inaccurate,
overstated and/or unsubstantiated (with research as at that time unable to
validate the claims made); and

it therefore did not meet the threshold of historic heritage.
81. These items are not addressed further in this decision.

82. The BH topic hearing (Hearing 2) commenced in November 2023, with the main
areas of dispute being the assessment methodology and threshold. Accordingly,
Hearing 2 was confined to the sub-topics of historic heritage assessment
methodology and the planning framework and plan provisions. The BH topic was
adjourned following Hearing 2. Subsequently two expert conferencing sessions
were held on 16 and 23 November 2023 which focused on the assessment
methodology. A JWS was signed on 24 November 2023 with expert agreement on
most matters (JWS Heritage #3). The hearing for BH resumed on 22 August 2024.

6.2 Matters Raised in Submissions

83. The Themes and Issues Report #2 advised that there were 278 individual
submission points and that there were three key themes raised in the
submissions.*

84. The first theme was impact on landowners, with the majority of submission points
received from those submitters whose properties were newly listed as a result of
PC9, rather than those landowners of existing BH items in the ODP Appendix 8A.
The reasons provided by landowners for opposing the scheduling of a building or
structure as a BH item included:

a) the additional financial responsibilities, such as the added costs of
maintenance of a heritage building (which can be more costly due to age and
the need for earthquake strengthening), the need for resource consent to

42 First Decision of the Independent Hearing Panel, 27 November 2023, at [14].

4 Themes and Issues Report #2, section 5.5.
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85.

86.

make alterations to the building (and additional costs of heritage experts
etc.), and the challenges associated with finding suitable builders/contractors
that are able to maintain the character of the building;

b)  diminished potential use or adaptive reuse of the building and of the wider
site;

c) limited potential for redevelopment of the site, particularly for large sites or
those located close to the city centre where redevelopment is otherwise
appropriate;

d)  decrease in value of the site;

e) restricting alterations to a building is an infringement of their private property
rights;

f) the timing of PC9 and its direct relationship with PC12 created contradictions
and an urgency that submitters claim has resulted in unjust results;

g)  alack of consultation from Council on this plan change and the subsequent
listing of their property on the Built Heritage register; and

h)  aneed for Council to introduce financial incentives to maintain the building
appropriately.

The second theme raised in submissions was criticism of the methodology for
identifying BH items. Submissions expressed concern about both the process for
identifying items, and the assessment undertaken to determine there was heritage
value such that it should be included in the Plan. Some submitters stated that the
exercise of identifying the original 551 items should have included consultation with
local heritage groups, architects, and the wider community, to allow nominations to
be received and a wider scale of items to be put forward for assessment. In terms of
the assessment process, we were informed that seven significance criteria were
used, with each criterion then given a rating from unknown to outstanding. This
criterion was then also combined with the structure’s significance on a local,
regional or national scale, to determine its classification within Schedule 8A.
Category Plan Ranking A items were those assessed as having outstanding or high
value in relation to one or more of the criteria. Category Plan Ranking B items were
those assessed as having heritage values of high or moderate value in one or more
of the criteria.

Forty five submitters sought removal of their property from Schedule 8A on the
basis that the property did not have sufficient heritage values or the current
condition of the building did not warrant scheduling. Nine submitters stated in their
submissions that their property had received a Certificate of Compliance (COC) for
the demolition of their scheduled building. A COC essentially operates as a resource
consent, with a lapse date of five years.
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87. Five submitters sought scheduling of the interior of a building or structure. Several
submitters sought inclusion of a large number of additional buildings and structures
to the schedule.

88. The third theme addressed by submissions was on the provisions — including
amendments to objectives, policies and rules. The matters raised included:

a)  more clarity for adaptive reuse of sites with heritage buildings and structures,
whilst also ensuring preservation of the heritage values of properties seeking
subdivision and modifications;

b)  challenges associated with referencing an external international document
‘International Council on Monuments and Sites’ (ICOMOS);

c) allowing a scale of alterations to the front facade of a heritage building;
d) allowing additions to the rear and sides of buildings;

e) allowing the construction of fences without requiring a resource consent
(managing this through permitted activity standards for the height, make and
typology as well as assessment criteria);

f) allowing signs on the front facade of the building; and

g)  seeking changes to how a property is identified i.e., the extent of
place/setting/surrounds.

6.3 Assessment of Built Heritage

89. Ms Caddigan and Ms Galt responded to the submissions on behalf of Council. Ms
Caddigan’s evidence considered the assessment methodology and therefore the
scheduling of buildings and structures and Ms Galt focused primarily on the
provisions.

90. Ms Caddigan considered the 51 submissions which either sought removal or
addition of a proposed BH item. Central to her consideration of the sites was the
assessment methodology. She considered that there was merit in a detailed review
of BH (which was a cornerstone of PC9) and supported use of the core, uncontested
elements of Appendix 8 as building blocks for this review.**

91. As noted above in section 5.3, due to there being disagreement around the
appropriate assessment methodology, we:

a) directed expert conferencing, which resulted in a large amount of agreement
between the experts; and

4 Evidence of Elise Caddigan, 24 August 2023, at [18].
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b) issued Interim Guidance on 27 November 2023 revising the heritage
significance criteria in section 8-1 of Appendix 8 to set the overall qualifying
ranking threshold as either Outstanding or High Significance.

92. Inresponse, Council filed a Memorandum on 13 December 2023, proposing that:

a) it reassess or re-categorise the notified PC9 BH places in accordance with the
revised criteria and threshold;

b) it then identify which BH places it intends to pursue; and

¢)  WHG re-categorise the 190 items that it had requested be included in
Schedule 8A in its submission.

93. The Panel issued Direction #21* endorsing the Council’s proposed approach, and
on this basis Council subsequently engaged The Heritage Studio (THS) to assist with
the re-categorisation exercise involving a desktop review of approximately 150
places. The re-categorisation exercise noted an extent of place on record forms for
those places that met the revised threshold. Where possible, exclusions were also
identified.

94. Following a review and site visits by Ms Caddigan, Council filed a re-categorisation
report on 1 March 2024 confirming the 55 notified BH items that met the threshold
of “high” or “outstanding” and that it continued to pursue. Two submitters, WHG
and The Kellaway Family Trust, also filed categorisation reports. The WHG’s
categorisation report confirmed that it continued to pursue approximately 139
proposed sites, of which 23 were sites that Council indicated it would no longer
pursue. The Kellaway Family Trust’s report indicated that it continued to pursue
listing of 121 Maeroa Road.

95. For completeness, we note that we made a final determination adopting the
Interim Guidance approach to BH assessment in our findings section 3.5.1 above.

6.4 Notified Built Heritage Items Not in Contention or Not Opposed

Initial Refinements

96. Ms Caddigan recommended the following initial refinements to PC9 (which were
uncontested):%®

a) removal of 33 notified BH places (which was the subject of the Panel’s first
decision);

b)  addition of the original outbuilding to the existing BH scheduled item (main
dwelling) at 129 Cambridge Road, Hillcrest (H49) in Schedule 8A;*’

4> Direction #21, 14 December 2023.
4 Supplementary Evidence of Elise Caddigan, 3 July 2024.

47 Requested by the submission from Philip Rupert and Sylvia Phyllis Hart [#441.3].
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97.

98.

99.

100.

c) listing of the interior of the existing BH item at 129 Cambridge Road, Hillcrest
(H49) in Schedule 8A* (which was also supported by Ms McAlley on behalf of
Heritage New Zealand Pouhere Taonga (HNZPT));*° and

d)  that the road-fronting quarter of 86-88 Clarkin Road, Fairfield (H173) be
identified as the area associated with the known heritage qualities of the BH
item rather than the entire site which would include the school.

Ms Caddigan also recommended that Council adopt a place-based approach to
managing BH and implementing an “extent of place” mapping mechanism.

Block B, Waikato University (H314)

Ms Caddigan explained that this site was no longer pursued by Council as it is under
active demolition resulting in destruction of the heritage qualities.>°

3 Balloch Street (H154)

Ms Caddigan recommended that this building be removed from the schedule as it
was relocated to the site around 2006 and did not represent the heritage qualities
for which it was scheduled.>!

Central Police Station, 12 Anzac Parade (H153)

While this matter was originally contested, as we note in section 8 (Mana Whenua
and Cultural Considerations section) below, by the time of Hearing 3, agreement
had been reached not to schedule this site. Refer to that section for further details
about this site.

6.4.1 Findings

101.

6.5

102.

103.

We accept the evidence of Ms Caddigan and Ms Galt in relation to the BH items not
in contention or not opposed, as summarised above and in section 8 below.

Notified Built Heritage Items in Contention or Opposed
We address each of the sites in contention below.

A. Ebbett’s Residence, 13 Hammond Street (H217)

The assessment for this site outlined the background and significance of the place,
concluding that it meets the threshold for scheduling as a Category Plan Rank B
item for historic and physical/aesthetic/architectural qualities.

48

49
50
51

Requested by the submission from Philip Rupert and Sylvia Phyllis Hart [#441.3] and WHG [#427.15
and #427.65].

Evidence of Carolyn McAlley, 22 September 2023, at [27].

Supplementary Evidence of Elise Caddigan, 3 July 2024, at [47].

Supplementary Evidence of Elise Caddigan, 3 July 2024, at [95].
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104.

105.

106.

107.

108.

The THS review agreed that the place has high historic and physical/aesthetic/
architectural qualities for its direct association with a notable individual, Alfred
Ebbett, who founded the successful local business of Ebbett Motors in 1928, and as
an architecturally distinctive residence exhibiting Arts and Crafts and Spanish
Mission influences, designed by notable architect, J. E. Chitty. Ms Caddigan
reviewed the analysis and undertook a site visit and agreed that the place
demonstrated high historic and physical/aesthetic/architectural qualities.>?

Mr Wild filed evidence on behalf of the owners, Ray and Wendy Pickett. He
assessed the building as having medium significance at a local level. He explained
that finding was based on the building achieving medium significance for historic,
physical/aesthetic/architectural and context qualities. All other qualities were
assessed as either low or not assessed.? On this basis, Mr Wild did not consider
that 13 Hammond Street had values of sufficient importance to warrant inclusion in
the District Plan through PC9. He also reviewed the WSP>* and THS assessments for
the site and expressed concern that both the WSP and THS assessments appeared
to conflate the association of Ebbett’s automotive dealership with the occupation of
the house at 13 Hammond Street by Alfred Ebbett.>>

Evidence was also prepared by Olivia Hooker, Geraint Walters, and Doug Harbutt, of
GWE Consulting Engineers Ltd and Avinash Bandaru, of AB Consulting Engineers Ltd.
That evidence documented the challenges of the soil characteristics for repiling,
and the structural integrity of the building. Mr Bandaru considered that leaks in the
roof are exacerbated by the heavy roof tiles as they are not suitable for
accommodating large deformations in the supporting structure. He considered that
a lightweight roof sheeting or other suitable roofing solutions that are more
accommodating of deformations might be needed.>®

Former Shattock’s Butchery, 137 Ward Street (H309)

Both the WSP assessment and THS review considered that the structure meets the
threshold for scheduling as a Category Plan Rank B place for historic and
physical/aesthetic/architectural qualities. The site is associated with W. R. Shattock
and his butchery business, which established itself as the leading butchers in the
Waikato during the early to mid-twentieth century.

Archifact reviewed the assessments and concurred with the identified qualities,
albeit noting that its significance is limited to the Ward Street shop front. Archifact
concluded that the shop front is associated with a business and person of local
significance with legible details intact; however, the built form behind the shop

52
53
54
55
56

Supplementary Evidence of Elise Caddigan, 3 July 2024, at [49]-[51].
Evidence of Adam Wild, 25 July 2024, at [4.4].

WSP, “Hamilton City Council Heritage Inventory Review”, 31 March 2022.
Evidence of Adam Wild, 25 July 2024, at [5.3].

Structural Condition Assessment, Avinash Bandaru, 25 July 2024, at [5.2].
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110.

111.

front depth has no aesthetic or architectural value, save for the barrel shaped roof
form. Archifact’s assessment was that it is appropriate for the listing description to
emphasise that the historic heritage significance is limited to the shop front and, at
the maximum, to the depth of the existing board room and office. Ms Caddigan
disagreed with Archifact’s limitation of significance to the shop front, which would
effectively only manage the facade as the built heritage place, and maintained that
“facadism” is not good conservation practice.”” She also expressed concern that the
dimensions of the board room and office are assumed as an arbitrary end point of
modern alterations that may not reflect the space as historically used.

Mr Phillip Barrett represented Six High Street Ltd, the owners of 137 Ward Street, at
the hearing on 22 August 2024. Mr Barrett questioned whether the building is
significant enough to warrant scheduling and made the point that, given that it has
been used for pharmaceuticals for the past fifteen years, there is no heritage fabric
left inside the building. While he accepted that it is the only building left on the site,
he did not consider that a sufficient reason to schedule it. The historical connection
with Shattock is not challenged, but Mr Barrett made the point that he was not the
only butcher in or of that era. He considered that the description of the butcher’s
shop being “highly intact” in the Council’s assessment was not correct.

11-13,15-17 and 19-21 Pinfold Avenue (H268-H273)

Both the WSP and THS assessments considered that the buildings have high
physical/aesthetic/architectural and context qualities. Ms Caddigan agreed with the
assessments as the small group of buildings are considered highly intact and
unusual examples of the state house (duplex) design, influenced by the
architectural preferences of the 1950s.% She considered that both the rarity and
representativeness of the architectural style and association with early pensioner
housing are demonstrated in the comprehensive comparative analysis.>®

Kainga Ora contested the inclusion of 11-21 Pinfold Avenue, and Mr Brown
presented evidence on this matter on 22 August 2023. He considered that Council’s
documents and statements of significance have not demonstrated sufficient
evidence to determine high architectural significance and therefore warrant
scheduling. He considered that the area has a moderate historical interest, being a
typical development of the period (built in 1953), but that the architectural values
are moderate only on this basis. There is nothing above and beyond in his view that
sets this area apart from other locations.®°

65 Braid Road (H168)

57
58
59
60

Supplementary Evidence of Elise Caddigan, 3 July 2024, at [61].
Supplementary Evidence of Elise Caddigan, 3 July 2024, at [62]-[64].
Rebuttal Evidence of Elise Caddigan, 9 August 2024, at [42].
Rebuttal Evidence of John Brown, 6 October 2023, at [3.9].
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112. Both the WSP and THS assessments considered that the buildings have high
physical/aesthetic/architectural and context qualities. It is described as a largely
intact and good representative example of a large residence designed in the
modern style and as a notable example of the later work of well-known architect,
Terence P Vautier. The place is a relatively conspicuous structure in the locality for
occupying its original site and largely retaining its physical setting. Ms Caddigan
supported the assessment and scheduling of the building and disagreed with the
statements by Mr Peter Skilton on behalf of M J A Taylor Trust that there are many
examples of this type of dwelling and architecture. She pointed out that although
there are four buildings scheduled in the ODP by T P Vautier, this is the only known
large, two-storey Hamilton example of T P Vautier’s work from the 1950s.5?

6.5.1 Findings

113. We find in favour of the BH evidence from the Council for each of the above four
items. Of the four, three had BH expert evidence opposing the scheduling of the
item. However, the soundness of the Council evidence was based on the initial
findings of WSP and the subsequent peer review by THS, with Ms Caddigan’s site
visit and personal assessment following. Our specific comment on aspects of these
items is as follows:

a) The cost of maintaining a heritage item was a significant aspect of the case for
not scheduling 13 Hammond Street. However, Mr Wild, in response to a
question on this matter, agreed that the cost of maintenance was not a reason
for not listing an item which met the BH threshold. More generally, we note
that there is otherwise the perverse potential for owners of a scheduled item
to continually defer or avoid maintenance so as to create a situation where the
restoration cost becomes significant facilitating demolition by default. We have
responded to this situation with additional policies in Chapter 19 and an
assessment criterion as detailed previously in this decision that enable practical
additional cost considerations to be taken into account.

b) A principal argument from Mr Barrett, and Mr Wild on his behalf, in relation to
the scheduling of 137 Ward Street was that only the facade of the building
might support scheduling. Their evidence was that none of the interior of the
building contained any detail as to its former use as a butchery, whereas Ms
Caddigan supported a more holistic approach to the heritage value of the place
and was opposed to any measure of facadism. In support of Council’s position,
we note that the interior of buildings on site are not protected by Schedule 8A
and that the policies enable the adaptive reuse of buildings where interior
upgrades are concerned. Further, when considering the general upgrade of the
building, the policies support changes to those parts of a heritage building that

61 Supplementary Evidence of Elise Caddigan, 3 July 2024, at [87]-[88].
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114.

115.

116.

117.

118.

119.

have more potential to accommodate change, which in this case would relate
to the building beyond the facade.

¢) Inrelation to each of 11 -13, 15-17 and 19-21 Pinfold Avenue and 65 Braid
Road, the Council’s assessment included a comparative assessment of the
items in terms of other similar examples around the city representative of the
same period, building style or architect, as relevant. We note that it was agreed
in expert conferencing that such an analysis was important to ascribing overall
significance by assessing the degree or strength of representativeness and
relevance.

Submissions Seeking Additional Built Heritage
Five submitters sought the inclusion of additional properties in Schedule 8A.
9 Weka Street

Both the Kellaway Family Trust and WHG sought inclusion of this building. Ms
Caddigan reviewed the assessment of the place and considered that it could meet
the threshold for scheduling as a Category Plan Rank B place. She noted that the
“significance assessment” section does not make clear enough statements for each
heritage quality to explain and justify the quality and geographic thresholds
attributed however.®?

Ms Lynette Williams filed evidence on behalf of Alan Kellaway about the site at 9
Weka Street. She assessed the building under the revised heritage assessment
criteria. Apart from archaeological and scientific qualities, the house rates high
under each of the heritage qualities, rating high on a national level for historic,
architectural and technological qualities, and on a local level for cultural qualities.®?
She therefore concluded that the railway house has a High classification overall. She
considered that under the new criteria, 9 Weka Street meets the threshold for
inclusion in Schedule 8A of the District Plan as a B-ranked heritage item.

Ms Caddigan reviewed the additional assessment and agreed that it met the
threshold to be included in Schedule 8A.%*

121 Maeroa Road

The Kellaway Family Trust sought inclusion of their property at 121 Maeroa Road,
which was supported by an expert assessment and evidence by Jane Matthews.

Ms Caddigan supported the scheduling of the site as a Category Plan Rank B place,
based on a site visit and review of the assessment and categorisation report.5°
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Supplementary Evidence of Elise Caddigan, 3 July 2024, at [98].
Evidence of Lynette Williams, 22 July 2024, at [25].

Rebuttal Evidence of Elise Caddigan, 9 August 2024.
Supplementary Evidence of Elise Caddigan, 3 July 2024, at [102].
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21 Stanley Street and 72 Wellington Street

120. Jacqueline Fitzgerald and Susie Evans both submitted seeking their properties at 21
Stanley Street, Claudelands, Hamilton and 72 Wellington Street, Hamilton East
(respectively) be scheduled. Ms Fitzgerald appeared at the hearing on 6 November
2023 and spoke to her submission. An assessment of the buildings was undertaken
and both met the threshold for scheduling as a Category Plan Rank B place.

59 Cook Street

121. Dianne Yates initially sought inclusion of her building, but subsequently formally
withdrew her submission on 26 July 2023. Accordingly this submission is not
considered further.

Multiple Sites Sought by WHG

122. WHG initially sought inclusion of approximately 194 new places for scheduling in
the ODP as built heritage, including a variety of places, buildings, monuments,
fences, infrastructure and interiors. In accordance with directions of the Panel,
WHG filed a shortlist on 26 April 2024, confirming the places it would be pursuing,
comprising:

a) 34 places that Council has sufficient information to form a view and therefore
support;

b) 35 places that Council did not support as it has insufficient information; and
c) 8 places that Council did not support.

123. Of the 34 places about which Council had sufficient information to form a view and
therefore support, Ms Caddigan reviewed the assessments and supported the
inclusion of:%¢

a) Former Maunder / Gallagher residence at 85 Seddon Road;

b) Former De Lisle residence, studio and carport at 6 Woodstock Road;
c) Horse hitching post on the corner of Grey and Clyde Streets;

d)  Horse hitching post on the corner of Grey and Te Aroha Streets;

e)  Former New Zealand Railway staff offices and goods shed at 28 and 28A
Empire Street;

f) Hamilton Railway Station;

g)  No.1 Substation at 732 Grey Street;

66 Rebuttal Evidence of Elise Caddigan, 9 August 2024, at [15].
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h)  Frankton Rest Rooms at 70-72 Kent Street (subsequently confirmed as
demolished);

i) Former Hamilton Borough Council pumphouse on Hillsborough Terrace;
j) Former J Gordon Smith house at 218 Pembroke Street;

k) Former J Gordon Smith Laboratory at Waikato Hospital Campus;

) New Zealand Rail Railway House AB209 (former) at 9 Weka Street;

m)  Vacuum Oil Co (Caltex) building at Waterloo Crescent / 3 Ellis Street
(subsequently confirmed as demolished);

n)  Former George Boyes office (Adrianas) at 6 Alma Street;
o) Jamieson Kindergarten at 70 Storey Avenue;

p)  Dame Hilda Ross Fountain, 229 Tristram Street;

q) Parr House, 103 Memorial Drive;

r) George Parr and Annie McPherson Memorial Bridge at 57 and 103 Memorial
Drive; and

s) Little Bull structure in Hamilton Gardens.

124. Ms Caddigan considered that, in principle, two further places promoted by WHG
(Deanwell School at 43 and 49 Deanwell Avenue and Miropiko Kindergarten at 309
River Road) could meet the threshold for scheduling but her support could not be
confirmed until a site visit could be completed.®’

125. In relation to the remaining sites, Ms Kellaway recognised that there was
insufficient time and resources to research and assess all items identified by WHG.
In her evidence, Ms Kellaway clarified that:®®

a) 35 assessments have been provided based on the revised criteria and
associated threshold;

b)  some proposed items have fallen below the new threshold on further
investigation;

c) 135 Horsham Downs Road, Flaxdale has been withdrawn as a result of
relocation outside the City boundaries; and

d)  84-118 Peachgrove Road and 1 Rostrevor Street have been withdrawn as a
result of a Code of Compliance and the Fast Track consenting process.

67 Rebuttal Evidence of Elise Caddigan, 9 August 2024, at [16].
68 Evidence of Laura Kellaway, 3 July 2024.
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126. Ms Kellaway attached a list of 39 buildings and structures as Appendix 2 to her
evidence which identified those buildings and structures no longer being pursued.®®
Appendix 1 to her evidence identified those which she continued to seek inclusion
in Schedule 8A. We have compared the list of sites agreed by Ms Caddigan and
those promoted by Ms Kellaway, and it appears that the sites where there is
disagreement (as between the Council and WHG) are as follows :

a)  Deanwell School;

b) G Clarke and Sons at 25-31 Ward Street;

c) Te Puna-o-te-Ora hostel original building on Colombo Street, Frankton;
d) House at 24 Marama Street;

e) Te Awa Flats at 12 Little London Lane;

f) NZR underground platform, rails (Bryce/Ward/Anglesea Streets);

g) Bungalow at 8 Rifle Range Road;

h)  Commercial building at 222 Victoria Street

i) Commercial building at 232 Victoria Street;

j) Former Public Works office fence and wall remnant at 9- 13 Knox Street;
k) Hui Te Rangiora Marae at 89 Clarence Street;

) Farmhouse — Williamson at 44 East Street; and

m)  Private hospital / Te Raahui Wahine, Maaori Girls Hostel at 4 Bryce Street.

127. In addition, there was disagreement between submitters and WHG for the
scheduling of Deanwell School, and the Claudelands substation.

128. Deanwell School was addressed in the evidence from Ms Williams who assessed the
buildings as Outstanding. A peer review of the assessment by Mr Graeme Burgess
adjusted the ranking from Outstanding to High, and Ms Williams accepted that
Deanwell School meets the heritage criteria for scheduling as a Plan Ranking B
historic place. It has historical significance for the development of the open plan
teaching spaces in the Waikato.” Ms Caddigan reviewed the analyses and agreed in
principle that the place has high physical/aesthetic/architectural qualities, agreeing
with the conclusion of Mr Burgess.”*

129. The scheduling of Deanwell School was opposed by the Ministry of Education. The
Ministry considered that scheduling the buildings and the spaces around the

69 Evidence of Laura Kellaway, 3 July 2024.

70 Evidence of Lynette Williams, 3 July 2024.
7t Rebuttal Evidence of Elise Caddigan, 9 August 2024, at [21].
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buildings would not recognise that schools need to change over time to ensure
education spaces are fit for purpose and school property must meet the needs of
the ever-changing learning communities.”?

130. Ms Sara Brown presented evidence on behalf of WEL Networks, opposing the
inclusion of Claudelands Substation as a Category Plan Rank B Built Heritage site.
The inclusion of this site was sought by WHG, and was one of the sites supported by
Ms Caddigan. Ms Brown explained that WEL is proposing to demolish the two-
storey portion of the buildings and undertake significant works to the single-storey
portion to bring it up to a standard that WEL requires for its substations and as a
lifeline utility. Removing the redundant building will free up space within the site to
enable redevelopment to provide additional electricity capacity for growth within
the areas the substation serves. Ms Brown observed that WEL is able to undertake
these works as they are in accordance with the use of the site as an electricity
substation (the site is designated).”?

131. Ms Galt addressed the planning issues relating to the substation in her evidence,
and considered that the designation does not give rise to a conflict between s.6 and
s.7 matters. She explained that scheduling the substation, which has been
recognised by two heritage experts as meeting the significance threshold, ensures
that Council achieves s.6(f). She noted that the scheduling does not prevent WEL's
ability to carry out work for which the substation is designated, nor does it prevent
it from meeting its s.7 obligations due to s.176 of the RMA.

6.6.1 Findings

132. We agree with the scheduling of the four self-nominated properties as Category
Plan Rank B places at 9 Weka Street, 121 Maeroa Road, 21 Stanley Street and 72
Wellington Street, each being supported by Ms Caddigan.

133. We agree with the scheduling of the 17 properties which had assessments with
sufficient information from WHG, and which were subsequently supported by Ms
Caddigan as follows (with the two demolitions noted above omitted):

a) Former Maunder / Gallagher residence at 85 Seddon Road

b) Former De Lisle residence, studio and carport at 6 Woodstock Road;
c) Horse hitching post on the corner of Grey and Clyde Streets;

d)  Horse hitching post on the corner of Grey and Te Aroha Streets;

e)  Former New Zealand Railway staff offices and goods shed at 28 and 28a
Empire Street;

72 Letter on behalf of Ministry of Education, Gemma Hayes, 3 November 2023.

73 Evidence of Sara Brown, 24 July 2024, at [4.6].
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f) Hamilton Railway Station;

g)  No.1 Substation at 732 Grey Street;

h)  Former Hamilton Borough Council pumphouse on Hillsborough Terrace;
i) Former J Gordon Smith house at 218 Pembroke Street;

j) Former J Gordon Smith Laboratory at Waikato Hospital Campus;

k)  New Zealand Rail Railway House AB209 (former) at 9 Weka Street;

) Former George Boyes office (Adrianas) at 6 Alma Street;

m) Jamieson Kindergarten at 70 Storey Avenue;

n) Dame Hilda Ross Fountain, 229 Tristram Street;

0) Parr House, 103 Memorial Drive;

p)  George Parr and Annie McPherson Memorial Bridge at 57 and 103 Memorial
Drive; and

q) Little Bull structure in Hamilton Gardens.

134. We support the scheduling of Deanwell School at 43 and 49 Deanwell Avenue and
Miropiko Kindergarten at 309 River Road, based on the assessment of Ms Williams
and peer review of Mr Burgess, with provisional support from Ms Caddigan. We
address the opposition of the Ministry of Education to the scheduling of Deanwell
School below.

135. In terms of the designated properties proposed for scheduling, being the WEL
Networks' Claudelands substation at 732 Grey Street, and Deanwell School
(Ministry of Education), we have concluded that where we are satisfied a threshold
is met, there is an obligation to schedule an item, irrespective of whether it is
designated or not. Each of these organisations presented similar planning and legal
arguments as to the impediments represented by the scheduling of their
properties. However, none provided any expert heritage assessment which
explained why the properties did not meet the threshold for scheduling.
Accordingly, we find that each should be scheduled.

136. In relation to the other 12 properties proposed by WHG but not supported by Ms
Caddigan (listed above at paragraph [126]), we follow the methodology
recommended in JWS Heritage #3 whereby a robust assessment requires a peer
review, which in this case has been undertaken by Ms Caddigan. While we have
reviewed Ms Kellaway’s extensive research for these contested items, we rely on
Ms Caddigan’s judgment within the comparative context of the overall schedule as
to the merits of listing these items. Accordingly, our finding is that these properties
should not be scheduled.
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6.7

137.

138.

139.

140.

141.

142.

Submissions on Built Heritage Provisions
We address key provisions and the submissions and evidence on them below.

Objective 19.2.1 Explanation

While PC9 deleted the word “social” in the explanation for Objective 19.2.1, HNZPT
sought that the word be reinstated on the basis that it is a heritage value in the
ICOMOS New Zealand Charter. Ms Galt pointed out that the explanation reflects the
heritage values and types of significance from the WRPS. Other matters of
significance listed in ICOMOS are not included in the explanation, and on the basis
of those two factors Ms Galt did not recommend reinstatement.”* Ms McAlley on
behalf of HNZPT observed that the WRPS assessment criteria in APP7 does contain
a reference to “social” matters, through the criteria ‘Historic Qualities-Historical
Patterns’, which includes reference to “social or economic trends and activities.” For
this reason, she considered reference to this value as one of many important values
for which buildings are scheduled and protected is needed.””

In relation to WHG’s requested inclusion of “and surroundings”, Ms Caddigan
agreed, on the basis that it is consistent with the RMA definition of “historic
heritage” and reflects the approach of PC9 to include surroundings.”®

Objective 19.2.3

The Lawrenson Group and SkyCity Hamilton Ltd (SkyCity)’” opposed the use of the
word “setting” and relevant policies as it will restrict future development of a site.
These submitters seek the removal of the word setting and to rely on the existing
character of the surrounds to retain heritage values of recognised heritage items.
The Council recommended retained the word “setting” in relation to a BH item as it
enables consideration of the heritage item and its relationship with its surrounds
where it is situated.’®

Policy 19.2.1c

Ms Galt did not recommend deletion of the reference to “ICOMOS” in Policy 19.2.1c
as sought by Sky City as she considered it is appropriate for the policy framework to
broadly require consistency with ICOMOS.”°

Policy 19.2.1e

Z Energy Ltd (Z Energy) sought an amendment to Policy 19.2.1e (ii) to the effect that
signage need not be consistent with historic heritage values because it does not

74
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77
78
79

Evidence of Laura Galt, 1 September 2024, at [33].

Evidence of Carolyn McAlley, 22 September 2023, at [12].
Evidence of Laura Galt, 1 September 2024, at [34].

Submitters #385 and #450 respectively.

s.42A Report Hearing 2 - ARCS and BH, 27 October 2023, at p.34.
Evidence of Laura Galt, 1 September 2024, at [35].
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143.

144.

145.

146.

147.

148.

adequately provide for maintenance and upgrading of existing lawfully established
signs. Mr Ryan recommended rejecting the submission, given that the word
“consistent” appears numerous times in the assessment criteria in Appendix 1.3.3.
He considered it would have the effect of potentially undermining the ODP’s
heritage outcomes.®°

Objective 19.2.3

SkyCity and The Lawrenson Group opposed the amendment to Objective 19.2.3
which deletes the word “immediate” and replaces it with “setting and” on the basis
that it will restrict future development of the site. Ms Galt recommended rejecting
this submission as a heritage item’s setting is an important consideration when
work is undertaken on identified BH.5!

Policy 19.2.3

We understand that Policy 19.2.3a was not shown in the PC9 tracked change
version of Chapter 19 but is in the e-plan version. We have corrected this. For
consistency with the ODP, Ms Galt recommended reorganising the policy to address
demolition and removal as two separate policies.??

HNZPT supported the avoidance of relocation but expressed concerns that the
exceptions that have been introduced are ambiguous and detrimental to heritage
values. Ms Galt recommended a number of changes in response to those
comments.

Kainga Ora expressed concerns about the use of the word “avoid” in Policy 19.2.3b,
particularly given the Supreme Court decision in King Salmon.® Given that
relocation does not have a prohibited activity status, Ms Galt recommended
softening the wording so that relocation only occurs if an investigation
demonstrates that the alternatives are not practicable.

In response, Ms McAlley for NZHPT considered that deleting the word “avoid” from
the Policy would leave a gap, and that this type of activity should not be
encouraged as it results in a loss of heritage values. Ms McAlley sought
amendments as follows:8

19.2.3b Relocation of scheduled buildings and structures within the site identified in
Schedule 8A or the extant of place should be discouraged and only be allowed where it
can be demonstrated that...

There were a number of submitters who had concerns with the use of the word
“enhance” in Policy 19.2.3c, particularly as the word was combined with “retain”
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Supplementary Evidence of Paul Ryan, 6 October 2023, at [69]-[79].

Evidence of Laura Galt, 1 September 2024, at [37].
Evidence of Laura Galt, 1 September 2024, at [40].

Environmental Defence Society Inc v New Zealand King Salmon Company Ltd [2014] NZSC 38.

Evidence of Carolyn McAlley, 22 September 2023, at [15].
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149.

150.

151.

152.

153.

and “protect”. Ms Galt recommended amending the wording so that enhancement
only occurred where practicable.?> This approach was not supported by Mr Ben Pick
on behalf of HNZPT who considered that the word “enhance” has no specific
meaning in the historic heritage context and potentially opens historic heritage to
inappropriate works. He considered that “retain and protect” heritage values offers
clear, simple advice that cannot be misinterpreted. He continued to seek deletion of

the words “and where practicable enhance”.®®

Ms Galt recommended further changes to simplify the policy considerably, although
did not adopt all of the changes sought by Z Energy.®’

HNZPT sought to include a requirement in Policy 19.2.3c that subdivision or
development of a Schedule 8A site be supported by a report from a qualified
conservation architect. This is already addressed as an Information Requirement in
1.2.2.7,%8 an approach that was accepted by Ms McAlley.®®

Kainga Ora also expressed concern at the conjoining of two outcomes — “to protect”
and “to enhance” in Policy 19.2.3d. Mr Brown elaborated in his evidence that it is
not always possible or practicable to achieve both outcomes simultaneously. As an
example, he noted that it can be possible in a resource consent environment to
avoid inappropriate subdivision or development without enhancing heritage
values.®® In response Ms Caddigan considered that Policy 19.2.3d should be
amended with the inclusion of “where practicable” before “enhance”.

In response to another submission from Kainga Ora, Ms Galt recommended
amending 19.2.3e to ensure it refers to buildings and structures in Schedule 8A.°!

HNZPT sought Policy 19.2.3f be amended to recognise that development may
potentially occur not only in the setting of a BH item but also in the “surroundings”
and that development should not only be consistent with but also “not detract
from” identified heritage values. While Ms Galt recommended adopting the
language around not detracting from identified heritage values, she considered that
“surroundings” would unnecessarily broaden the application of the policy.
Conversely, other submitters sought a relaxation of the policy, to replace
“consistent” with “compatible” to allow more flexibility with design. Ms Galt did not
agree to the more flexible language due to the potentially greater effect on heritage
values.*?

85
86
87
88
89
90
91
92

Evidence of Laura Galt, 1 September 2024, at [45].

Letter from HNZPT, Ben Pick, 3 November 2023, at [7]-[8].
Evidence of Laura Galt, 1 September 2024, at [47].
Evidence of Laura Galt, 1September 2024, at [46].
Evidence of Carolyn McAlley, 22 September 2023, at [17].
Evidence of John Brown, 22 September 2023, at [6.3].
Evidence of Laura Galt, 1 September 2024, at [50].
Evidence of Laura Galt, 1 September 2024, at [52]-[58].
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154.

155.

156.

157.

158.

Z Energy considered that “continued use” in Policy 19.2.3g should not be limited to
circumstances where that use is integral to the heritage values. It also sought
replacement of the word “possible” with “practicable” in subclause (iii) which it
considered to be a more appropriate threshold. Ms Galt considered that continued
use should be integral to the heritage values. She agreed that the word “possible”
should be replaced with “practicable” to provide consistency of terminology in the
District Plan.®® The HNZPT submission sought the addition of a reference to the
retention of embodied energy in this policy relating to adaptive reuse. Ms McAlley,
however, subsequently accepted the reporting planner reasons for not making this
addition.®*

Turning to Policy 19.2.3i, HNZPT sought deletion of the words “as far as practicable”,
but Ms Galt considered there are situations where absolute protection is
unachievable.®®> Ms McAlley expressed concern at this recommendation. She
considered that it is not best heritage practice to be advising that these features can
only be protected as far as practicable as this approach does not encourage an
applicant to find an alternative, more appropriate solution. %®

Similarly, Ms Galt did not agree with the deletion of the phrase “wherever possible
enhances” sought by HNZPT to Policy 19.2.3j. Ms Galt considered that the policy
should be read as a whole and deletion of the word “enhance” would limit the
ability of the policy to address instances where a previous addition or alteration is
not in keeping with the original building or structure. Ms McAlley subsequently
proposed alternative wording in her evidence so that the policy would read:®’

Conserves and wherever-pessible-enhances-restores the authenticity and integrity of

the building or structure.

Ms Galt did agree with Kainga Ora to exclude maintenance and repair from needing
to be reversible.*®

HNZPT sought to replace Policy 19.2.3k to require changes to interiors not to have
adverse effects on the exterior. Ms Galt considered that the notified version

achieves that objective and consequently did not recommend any amendments.>®
Ms McAlley then proposed alternative amendments in her evidence as follows:1°
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Evidence of Laura Galt, 1 September 2024, at [62].

Evidence of Carolyn McAlley, 22 September 2023, at [19].
Evidence of Laura Galt, 1 September 2024, at [63].

Evidence of Carolyn McAlley, 22 September 2023, at [20]-[21].
Evidence of Carolyn McAlley, 22 September 2023, at [22]-[24].
Evidence of Laura Galt, 1 September 2024, at [64]-[66].
Evidence of Laura Galt, 1 September 2024, at [68]-[69].
Evidence of Carolyn McAlley, 22 September 2023, at [25]-[26].
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Appropriate modification of the interior of buildings or structures in Schedule 8A is
enabled as a means of encouraging use, re-use of adaptive reuse, while end facilitating
the retention and protection of exterior heritage values

Rule 19.3.1 Activity Table

159. A number of submitters sought amendments to the activity status with some
submitters requesting more leniency for alterations to buildings, while some
submitters stated that the restrictions are not tight enough and more protection is
required.’®! Ms Galt did not recommend changes on the basis that there is a logical
hierarchy where the activities which are likely to have a detrimental effect on built
heritage values have a more stringent activity status.'%2 She did recommend two
changes however:

a)  torecognise “extent of place”; and

b)  deletion of Rule 19.4.1 which sets out the standards for maintenance and
repair, as the details of this activity are contained in the definition for
“maintenance and repair”.

160. This consequently led to a deletion of Rule 19.3.1b and a simplification of Rule
19.3.1a. Ms Galt also recommended splitting the definition of “maintenance and
repair” into two parts to improve clarity.1%

161. Ms Galt further recommended corrections of typographical and grammatical errors,
and splitting the final “other” column of the Activity Status Table into two columns
to account for exclusions.

Assessment Criteria

162. In response to submissions, Ms Galt recommended the following amendments:
a)  deleting reference to “maintenance and repair” in E3;

b)  consequential amendments arising from Objective 19.2.3 and the associated
policies;

c) minor editorial amendments to remove inconsistencies in terminology;

d) deletion of assessment criteria introduced through PC9 which contradict the
existing ODP in relation to ICOMOS;

101 Jonathan and Rachel Caldwell [#246], Veronica Indyk [#298], Nicola Stewart [#40], Alexander and Clair
Gillespie and Breen [#80], David and Helen Nielsen [#124], Tom Andrews [#39], Tom Andrews [#461],
S.T. Stuart Jones [#351], Z Energy [#422], Eion Hall [#350], Matt Stark [#46], Council [#201], Giulie and
Pat Garvey [#305], Ming Tang [#291], and Kainga Ora [#428].

102 Evidence of Laura Galt, 1 September 2024, at [70]-[71].

103 Evidence of Laura Galt, 1 September 2024, at [73]-[76].
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e) the deletion of references to specific policies in the assessment criteria which
are considered to be redundant (since they must be considered, irrespective
of whether they are referred to in the assessment criteria); and

f) consolidation of E6 and E7.
Definitions

163. While WHG sought amendments to the definition of “adaptive re-use” to reflect the
definition used by HNZPT, Ms Galt considered that the definition as notified is
appropriate and did not recommend any amendments.1%4

164. The Council sought the inclusion of a definition for “alterations and additions” that
applies specifically to Chapter 19. Ms Galt agreed, but considered it was better to
have two separately defined terms. 1%

Extent of Place

165. The issue of setting and surroundings of a heritage site attracted some attention
from submitters. WHG requested that the two definitions be reviewed, while Kainga
Ora noted that the RMA only refers to the surroundings. Ms McAlley supported the
recommended amendments to the definition of setting and surround which
includes reference to extent of place.!®® Mr Brown on behalf of Kainga Ora
considered that the proposed definition of “setting” conflates the broader nature of
a setting with that of the surrounds or “extent of a place” that “is integral to its
function, meaning and relationships”. He considered that some aspects of a setting
will have no relevance to understanding the nature and function of the heritage of a
place (or area). He proposed amending the definition of “surroundings” as
follows:07

Surroundings (in relation to Volume 1, Chapter 19: Historic Heritage): The area of land
surrounding a building, structure, site or area of heritage significance that is essential
for retaining and interpreting the heritage significance of the building, structure, site or
area. It includes-—curtilage-and-the-setting-of-the-heritagereseuree may include, or
extend beyond, the entire curtilage of a place, and also include elements of the wider
setting.

166. Sky City sought to limit the extent of the setting to just the legal boundaries of the
site. Ms Galt considered that heritage values are not necessarily confined within
legal boundaries and therefore the amendment was not appropriate. WHG and
Niall Baker sought spatial identification of the setting for each site to provide
certainty. Ms Galt recommended this be shown on the planning maps rather than
Appendix 8. The scope of PC9 however means that the extent of place cannot be

104 Evidence of Laura Galt, 1 September 224, at [78].

105 Evidence of Laura Galt, 1 September 224, at [79].

106 Evidence of Carolyn McAlley, 22 September 2023, at [18].
107 Evidence of John Brown, 22 September 2023, at [6.5]-[6.8].
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added to the existing sites in the ODP that are untouched by the plan change, and
this will need to be a matter for a future plan change.

167. The significance of the extent of the setting was illustrated by the submission from
Parish of the Holy Cross in relation to BH item H173 St Joseph’s Fairfield Chapel and
Spire. The legal description captures the entire site, and includes the school which
has no heritage values. This approach would mean that activities elsewhere on the
grounds were unintentionally captured by the Chapter 19 rules. Ms Galt agreed that
an extent of place should be applied to St Joseph’s Fairfield Chapel, Schedule 8A
item H173 and that Schedule 8A specifies the particular buildings and structures
that do not contribute to the historic setting and surroundings. She recommended a
new column be added to Schedule 8A which identifies exclusions that apply within
a specific extent of place.1%®

Protection of Interiors

168. The inclusion of the interior of the Hart’s house at 129 Cambridge Road in the
scheduled item necessitated changes to Policy 19.2.3k, the explanation to Objective
19.2.3 and associated policies, to Rules 19.3.1.c, 19.3.1.g, 19.3.1.m, and the
insertion of advice note 3 under the Activity Status Table and 19.6.v. These
amendments were also supported by Ms McAlley.1%°

Removal of Scheduled Item with COC for Demolition

169. Three submitters sought removal of a BH item where it is the subject of a COC for
demolition. Ms Galt questioned what would happen if the demolition did not occur,
and considered that the item holds heritage values and warrants inclusion in
Schedule 8A until that demolition occurs. To bridge this gap, she recommended
including a new rule 19.3.1p to enable demolition exercised within 5 years of the
grant of a COC granted on or before 22 July 2022 as a permitted activity. She also
recommended including an advice note enabling buildings or structures to be
automatically deleted from Schedule 8A when the COC is exercised, and clear
identification of those sites in Schedule 8A.11°

6.7.1 Findings

170. Inrelation to each of submissions on provisions addressed above we set out our
findings below. For any matters not specifically mentioned, we adopt the
recommendations of Ms Galt for the reasons given by her (and summarised by us
under the relevant issue heading in this section).

Objectives and Policies

108 Evidence of Laura Galt, 1 September 224, at [86]-[88].
109 Evidence of Carolyn McAlley, 22 September 2023, at [27].
110 sypplementary Evidence of Laura Galt, 3 July 2024, at [11]-[15].
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a)

b)

c)

d)

e)

f)

h)

k)

In relation to the explanation following Objective 19.2.1, whilst many of the
descriptors of significance already confer some type of social value, on balance
we support the explicit inclusion of the word “social” as submitted by HNZPT, as
well as the full reference to “setting and surroundings”.

On Policy 19.2.1c, we agree with Ms Galt that the policy framework should
reference “ICOMOS”, as a key source of guidance on heritage conservation.

We agree with the Council position on Objective 19.2.3 in that a reference to
“setting and surroundings” better enables the assessment of changes to the
heritage item in its environment than a reference to the “immediate”
surroundings”.

We note the amendment to include Policy 19.2.3a as intended, and support the
separate provisions for demolition and removal.

In relation to Policy 19.2.3c we find that the Council has reached an
appropriate middle path, deleting the wording requiring the general avoidance
of the relocation of buildings, but maintaining a set of stringent tests in the
consideration of relocation as a discretionary/restricted discretionary activity
for A ranked/B ranked items respectively. Such an application would need to be
supported by a report from a suitably qualified conservation architect as sought
by NZHPT;

In relation to Policy 19.2.3d, we accept the amendment proposed by Kainga
Ora and supported by Council. On the matter of enhancing the heritage values
of an item, as questioned by NZHPT, we consider that there are circumstances
where such values can be enhanced, for example in restoration projects.

In relation to Policy 19.2.3e, we agree with Mr Ryan that there should be
similar adjective wording used in the related policies and assessment criteria.
Whilst “compatible” might be appropriate, “consistent” is very similar, and we
note the multiple uses of the latter in the assessment criteria.

We support Ms Galt’s clarification of Policy 19.2.3f that the policy applies to
items in Schedule 8A.

As with Policy 19.2.3c, we consider that Ms Galt has recommended an
appropriate middle path for Policy 19.2.3g. We do not support the widening of
the design to reference the item’s surroundings, but agree that the design
should be both consistent with and not “detract from” the item’s heritage
values.

In relation to Policy 19.2.3h, we find in favour of the substitution of “possible”
with “practicable”.

On Policy 19.2.3j we find in favour of the Council’s wording. NZHPT submissions
seeking the deletion of “as far as practicable” from clause (i) in 19.2.3] are
addressed in the head clause to some extent requiring the proposal to “avoid,
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remedy or mitigate any adverse effects on heritage values” and the
practicability test requires the examination of all alternatives.

[) On 19.2.3k we accept the wording should include the reference to “restores”,
as proposed by NZHPT and supported by Ms Galt. This wording will be relevant
in restoration projects.

m) In relation to Policy 19.2.31 we agree with Ms Galt that the addition of
“appropriate” to the front of the clause is unnecessary given the requirement
for the “retention and protection of the exterior heritage values”, which would
likely be the case if the interior modifications were inappropriate.

171. Further, and as noted earlier in this decision, we have inserted an additional policy
that addresses the consideration of the cost of maintaining heritage features.

Rule 19.3.1 Activity Table

172. We note the submissions seeking either more lenient or more restrictive activity
status for specific activities, to which Ms Galt maintained the provisions generally as
notified based on the overall philosophy that if the activity had a greater potential
for adverse effects on BH values, then it had a more restrictive activity status. We
support Ms Galt’s approach to this matter.

Assessment Criteria and Definitions

173. We find in favour of the Council’s recommended wording for these provisions,
which include both minor amendments for consistency and clarification or corollary
amendments to other recommended changes as noted above.

Extent of Place, Setting and Surroundings

174. Setting and surroundings are both defined terms pursuant to PC9 as follows:

Setting (in relation to Volume 1, Chapter 19: Historic Heritage): Means where the
extent of place is not mapped, it is the area around and/or adjacent to a building,
structure, site, and/or area of heritage value that is integral to its function, meaning
and relationships, which may extend beyond the legal boundaries of allotment, and
that includes:

e the structures, accessory buildings, features, gardens, curtilage, airspace,
accessways forming the spatial context of, or used in association with, the building,
structure, site, and/or area;

e the landscape, streetscape, perspectives and views to the building, structure, site,
and/or area from public places;

e the views from the building or structure, where those views are integral to the
heritage value of the building or structure.

Surroundings (in relation to Volume 1, Chapter 19: Historic Heritage): The area of land
surrounding a building, structure, site or area of heritage significance that is essential
for retaining and interpreting the heritage significance of the building, structure, site or
area. It includes curtilage and the setting or extent of place of the heritage resource.
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175.

176.

177.

178.

179.

The “setting” is a relevant consideration where the extent of place is not mapped.
The extent of place is the same as, or similar to, the setting and can be within, the
same as, or extend beyond the legal boundaries. The extent of place may be shown
on the planning maps and currently there are few items where this is the case. We
note that an extent of place is to be mapped for BH Item H173 St Joseph’s Fairfield
Chapel and Spire within the larger legal boundary of its site.

The “surroundings” take in a wider area, including either the extent of place or
setting.

We find that these definitions provide a clear ‘nested’ conceptualisation of the
areas within which the standards of the scheduled item apply, and beyond that the
area which is to be considered in the assessment required for subdivision and
various types of development. We adopt them accordingly.

Protection of Interiors

The scheduling of the interior of the Hart’s house at 129 Cambridge Road is
currently the only interior to be recognised. We agree with Ms Galt’s proposed
amendments to a number of provisions to account for this specific inclusion (and to
apply to any other interiors that may be scheduled in the future).

Removal of Scheduled Item with COC for Demolition

We find that the addition of a new permitted activity to account for scheduled
items which had COCs for demolition granted prior to the public notification of PC9
is a practical way of dealing with this interim situation, noting that the COC expires
within five years of granting.

7  Historic Heritage Areas

7.1

180.

181.

Introduction

A timeline of how we got to this point for HHAs is well summarised in the Council’s
opening legal submissions for Hearing 3.1! That summary was not contested and in
the interest of brevity we do not repeat that here, except to note that the
assessment issue was further complicated by the requirement to give effect to the
RPS and its APP7 — which the background HHA assessment for PC9 had interpreted
in spirit rather than followed to the letter.

As notified, PC9 included considerable changes to ODP Chapter 19 Historic
Heritage, the provisions relating to HHAs, the assessment criteria for scheduling
contained in Appendix 8: Heritage, and Schedule 8D: Historic Heritage Areas (which
included 32 identified HHAs based on those criteria). The ODP’s two plan ranking
classes: A = highly significant heritage value assessed as outstanding or high against
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Council Hearing 3 Legal Submissions, at [74].
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182.

183.

184.

185.

186.

187.

one or more of the criteria; and B = significant heritage value assessed as high or
moderate against one or more of the criteria — were unchanged by PC9 as notified.

The heritage area values were assessed in terms of a three-part sequence of urban
change from Hamilton’s historical development periods identified by Dr Kai Gu*!?
as:

a)  Pioneer development (1860s-1880s);
b)  Late Victorian / Edwardian / inter-war growth (1890s - 1940s); and
c) Early post-WW?2 expansion (1950s — 1970s).

We note that Mr Knott considered this approach (and his revised 2-step
methodology) better aligned with the WRPS historic heritage assessment criteria.'*3

Substantial submissions were made on the methodology used by Council in
recommending its notified PC9 Appendix 8 assessment criteria and HHA Schedule
8D — particularly with respect to the “medium/moderate” threshold for inclusion in
the Schedule under Plan Ranking B, and the fact that only one of the seven criteria
needed to reach that threshold for inclusion.'*

We have discussed the methodological issue raised by heritage considerations
briefly above in section 5.3 of this decision — noting that a majority agreement as to
how that should proceed was refined following the expert conferencing of heritage
expert as recorded in their JWS Heritage #2.

As noted, under direction from the Panel, the experts produced a majority agreed
assessment schedule for BH, based on the notified Appendix 8 but further refined
in light of conclusions drawn from the expert conference sessions — including
general agreement that the threshold of moderate/medium was too low for
inclusion in the Schedule, and that inclusion required an assessment either as
outstanding or high heritage significance. It was also accepted that context (local,
regional or national) was a relevant consideration for district plan scheduling —i.e.,
an area might be included having outstanding local historic significance albeit it
might have very low regional or national significance. The revised criteria also
aligned more deliberately with APP7.

The Panel issued its interim guidance on the methodology on 27 November 2023 —
noting that whilst that was specifically for the Built Heritage topic, it anticipated
that it would adopt (as it has) a similar methodology and suite of threshold criteria
for HHAs for the sake of consistency of approach.

112
113
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Evidence of Kai Gu, 14 April 2023, at [9].

Evidence of Richard Knott, 14 April 2023, at [18].

Comprising the following qualities: historic; physical/aesthetic/architectural; context or group;
technological; archaeological; cultural; and scientific and their respective sub-criteria.
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188.

1809.

190.

191.

192.

193.

As a consequence of adopting the revised methodology and thresholds, Council
conducted a desktop, peer reviewed, reassessment of its notified 32 HHAs. That
resulted in advice from Council on 13 December 2023 that it no longer sought HHAs
over nine notified HHAs that had been assessed as having moderate heritage
significance. The Panel confirmed the removal of those nine HHAs in its PC9
Decision 2 of 8 February 2024. Through the supplementary evidence of Ms Galt
dated 3 July 2024, Council subsequently advised that a further four notified HHAs
were no longer being pursued. The Panel issued PC9 Decision 2A on 19 September
2024 confirming the removal of those further four HHAs.

That left 20 notified HHAs for consideration — being:

Outstanding: High:

Cattanach Street Acacia Crescent

Claudelands Commercial Ashbury Avenue

Claudelands Chamberlain Place

Frankton Commerce Street Fairfield Road

Frankton Railway Village Frankton East

Hamilton East Matai, Hinau and Rata Streets
Hayes Paddock Sare Crescent

Myrtle Street and Te Aroha (West) Wilson Street and Pinfold Avenue
Riro Street

Te Aroha Street (East)

Temple View

Victoria Street

As noted by Mr Muldowney in his memorandum dated 9 April 2024, Council
considered that the hearing of substantive evidence on HHAs was effectively
completed at Hearing 2 on 13 and 14 November 2023 — notwithstanding that the
Panel had permitted limited additional evidence on the proposed provisions at
Hearing 3 through Directions #25, #29 and #31.

Accordingly, Council filed no additional expert heritage evidence on the HHAs for
Hearing 3 (other than Mr Knott’s supplementary evidence on the Fairfield Downs
HHA proposed by Ms Kellaway on behalf of Mr Niall Baker — which is addressed
below).

For Hearing 3 a refined set of HHA Statements (both full and streamlined) for the 20
proposed HHAs was provided on 3 May 2024 - further refined by Ms Galt in her
evidence.'? Those statements are intended to be included in the City Plan.

Ms Galt also noted that no further expert planning evidence had been provided by
parties for Hearing 3.116

115
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Evidence of Laura Galt, 3 July 2024, at [14].
Rebuttal Evidence of Laura Galt, 9 August 2024, at [24].
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7.2

194.

195.

196.

197.

198.

7.3

199.

200.

HHAs Not in Contention or Not Opposed

A number of submitters supported some or all of the notified HHAs in their
submissions on PC9. Evidence or representations of support were also provided
during the hearing process from HNZPT (Bogdanovic and McAlley); Claudelands
Residents Group (Elliot); Frankton East Residents Group (Sale, Sorensen, Williams);
WHG (Kellaway) and Waikato Historical Society (Curgenven).

However, submitters Dorrell and Whyte opposed all of the notified HHAs in their
November 2023 statement, concluding that:'’

If the new HHAs are finalised, it will be a case of Hamilton preserving false history.

They contended that these were effectively character areas and that the existing
Special Character regime was working well (and, by implication, should be
retained).!!®

The submitters maintained that position in their May 2024 response.'!?

As such the Panel considers it safest to proceed on the basis that there were no
HHAs (of the remaining 20 Council ones) that are either not in contention or are not
opposed.

HHAs in Contention or Opposed

By the time we reached Hearing 3, and with the reduced list of 20 HHAs supported
by Council at that time, the parties remaining that challenged those HHAs were
similarly reduced. We summarise those parties’ positions below.

Kainga Ora opposed a number of the HHAs — concerned, at a practical level, as to
how that would affect its redevelopment prospects. As it noted in a post-hearing
email dated 29 August 2024, responding to questions from the Panel:

Kainga Ora has interest in 390 properties (equivalent to 11% of its portfolio within
Hamilton) included within the notified extent of HHAs as part of PC9. Kainga Ora
acknowledges that 9 HHA have been withdrawn by the Council and Kainga Ora,
through evidence of Mr John Brown, has proposed reduction in the spatial extent of
some HHA recommended for inclusion.

Kainga Ora supports a number of HHAs being included in the District Plan, noting that
some are only supported with amendments including an amended spatial extent as
detailed in the evidence of Mr John Brown.

For those amended and supported HHA, Kainga Ora has a total of 72 properties
distributed as:

117
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Dorrell & Whyte Oral Submission, November 2023, at [49].
Dorrell & Whyte Oral Submission, November 2023, at [51].
Dorrell & Whyte Memorandum, 15 May 2024, at [7].
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e Hamilton East HHA Kainga Ora has 14 properties
e Hayes Paddock HHA Kdainga Ora has 44 properties
e Te Aroha Street HHA Kdinga Ora has 14 properties

e  Claudelands HHA Kainga Ora has 6 properties within the amended spatial
extent sought

e Riro Street HHA Kainga Ora has 1 properties within the amended spatial
extent sought

Kainga Ora agrees that the Casey Street HHA should be withdrawn as recommended
by the Council. Within this HHA Kainga Ora has 14 properties.

Kainga Ora opposes a number of HHAs being included in the District Plan. For those
HHA opposed Kainga Ora has a total of 124 properties, distributed as:

e Chamberlain Place HHA Kainga Ora has 22 properties
e  Fairfield Road HHA Kainga Ora has 23 properties
e  Frankton East HHA Kainga Ora has 15 properties
e Graham Street HHA Kdinga Ora has 5 properties [not pursued by Council]
e Jamieson Crescent HHA Kainga Ora has 9 properties [removed by Decision 2A]
e  Matai, Hinau and Rata Street HHA Kainga Ora has 7 properties
e  Sare Crescent HHA Kainga Ora has 23 properties
e  Wilson Street and Pinfold Avenue HHA Kainga Ora has 20 properties
201. It also noted:

Kainga Ora also recorded its opposition to the listing of 7 new buildings in schedule 8A.
These 7 properties include 5 properties in Pinfold Avenue and 2 properties in Bledisloe
Street.

Kainga Ora has lodged 195 Certificate of Compliance applications with the Council. To
date, Kainga Ora has only sought approval of and subsequently implemented 2 of
these applications.

These Certificate of Compliance applications cover its property within the following
HHA discussed in hearing 3: Hamilton East, Riro Street, Fairfield Road, Matai Hinau
and Rata Street, Wilson and Pinfold Street, Sare Crescent, Chamberlain Place. Kainga
Ora also has applications lodged for the buildings proposed for listing in Schedule 8A
lodged with the Council.

202. Expert heritage evidence for Kainga Ora was given by Mr Brown — both at Hearing 1
and Hearing 3. Mr Brown agreed that the heritage assessment methodology,
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203.

204.

205.

206.

criteria and thresholds set out in the JWS Heritage #3 should be adopted for
HHAs.120

Mr Brown agreed that six of Council’s outstanding significance HHAs or parts
thereof met the threshold. These were Hayes Paddock, Victoria Street Hamilton
East, Te Aro Street, Frankton Railway Village and Temple View. He considered that
with modification, Riro Street, Claudelands and Cattanach Street might also be
included.'?! Mr Brown did not support the remainder of the Council’s outstanding
significance HHAs or any of the Council’s eight high significance HHAs maintaining,
in broad terms, that while these exhibited character aspects, they did not rise to
the level of historic heritage. Mr Brown tested and supported his conclusions with
further assessments and analyses of particular proposed HHAs — being Fairfield
Road, Wilson Street/Pinfold Avenue, Chamberlain Place and Sare Crescent, all being
associated with state housing developments, which he found as being “typical”
rather than of particular historical or architectural significance.??

Mr Brown’s analysis goes to the heart of the dispute as to whether these areas are
validly s.6(f) matters of national importance requiring protection or, rather s.7(c)
matters of character and amenity value to which particular regard is to be had.

As noted above, submitters Dorrell and Whyte provided extensive statements
opposed to all the HHAs (although there seemed to be a degree of acceptance for
Hayes Paddock and with modifications to the Frankton East and Te Aroha Street
HHAs in their later memorandum).?3 Their opposition was largely based on their
view that assessments contained insufficient, incorrect, and/or unverified evidence
of historic values.

Whilst some original submitters expressed concern regarding specific HHAs, none of
those responded further following the release of the Panel’s guidance on the
assessment methodology (although the Panel accepts that would not likely have
changed the position of those opposed).

7.3.1 Findings

207.

With respect to Kainga Ora’s advice concerning the number of COCs lodged for
demolition, we note two things:

a)  The notified HHA provisions (including the rules under s.86B(3)(d)) have had
legal effect since PC9 was notified and the 20 supported HHAs were all
included in the notified PC9; and

120
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122
123

Supplementary Evidence of John Brown, 26 July 2024, at [2.7].

Summary Evidence of John Brown, 15 August 2024, at [2.4]-[2.5].

Supplementary Evidence of John Brown, 26 July 2024, Attachment A.

Dorrell and Whyte Memoranda and Statements, 9 May 2023, 6 August 2023, undated November
2023, and 15 May 2024.
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b)  An HHA is more than its individual buildings.

208. Whether, in that context, Kainga Ora’s applications for COCs are likely to be
successful is not a matter to which the Panel can give any weight. We are simply
required to determine whether there is sufficient justification for the HHA on the
evidence presented. Should any of those COC applications be successful then
subsequent amendments to Schedule 8D: HHAs may be required.

209. Of the remaining 20 proposed HHAs reviewed by the Panel, the assessments
produced by Council were based on the following criteria:*?*

Qualities [0=0utstanding; H=High; M= Moderate]

a) Historic

b) Physical/Aesthetic/ Architectural
c) Context

d)  Technological

e)  Archaeological

f) Cultural

g) Scientific
Ranked Outstanding Significance
Cattanach Street a)o; b)M; e)M
Claudelands Commercial a)o; b)H; e)M; f)M
Claudelands a)O; b)H; e)H
Frankton Commerce Street a)0; b)H; d)H; e)H; f)O
Frankton Railway Village a)o; b)O; d)H; f)O
Hamilton East a)o; b)0O; e)0; f)H
Hayes Paddock a)0; b)O; e)H; f)H
Myrtle Street and Te Aroha (West) a)O; b)H; e)M
Riro Street a)o; b)H; e)H
Te Aroha Street (East) a)O; b)H; e)H
Temple View a)o; b)O; d)M; f)O
Victoria Street a)o; b)0O; e)0; f)H
Ranked High Significance
Acacia Crescent a)H; b)M
Ashbury Avenue a)H; b)M
Chamberlain Place a)H; b)H; f)M
Fairfield Road a)H; b)M
Frankton East a)M; b)H
Matai, Hinau and Rata Streets a)H; b)M

124 Note, the lesser significance scores have been omitted as they were not relevant in determining the

overall ranking. Similarly the context criteria (National, Regional, Local) are not recorded in the
following tables but can be found in the full HHA Statements.
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Ranked High Significance
Sare Crescent a)H; b)H
Wilson Street and Pinfold Avenue a)M; b)H

210. Although the threshold for inclusion as an HHA depends on attaining an
Outstanding or High significance assessment on at least one criterion, we have
included the assessed Moderate threshold in the above tables as a supporting
criterion.

211. We acknowledge that Mr Brown disagreed with Mr Knott’s inclusion of the High
ranked HHAs, deeming them not to reach the required minimum threshold of high
significance.®® It is the inevitable consequence of a threshold that experts will
disagree at the boundary. We respect that. We also acknowledge that there is a
potential for blurring the threshold between s6(f) historic heritage areas and s.7(c)
character areas — made more problematic by the fact that Council appears to have
decided not to identify character areas or to use a character area overlay in the Plan
so leaving a lacuna in that respect. However, we have concluded that given the
strong direction of s.6(f) RMA, and the absence of s.7(c) character/amenity areas in
the ODP, it is more appropriate to err on the conservative side of that
disagreement. In other words, we conclude that it is more likely than not that those
proposed HHAs qualify for the lesser ranking (comparable to the BH distinction
between the A and B rankings) but merit a degree of recognition and protection.
The plan provisions then provide a pathway for consideration.

212. The Panel accepts the HHAs listed in the above table at paragraph 209 and includes
them in Schedule 8D Historic Heritage Areas — noting that the full HHA statements
are also to be included in the Plan to operate as a guide for the application of the
associated plan provisions.

7.4 Submissions Seeking Additional HHAs

Fairview Downs

213. Mr Baker and Ms Kellaway and Ms Williams, representing Niall Baker, provided
evidence at Hearing 1 in support of a new HHA at Fairview Downs. Following the
Panel’s Interim Guidance, Ms Kellaway reassessed that earlier evidence, which
concluded an overall moderate significance, including with further comparative
research — particularly with respect to the identification and values of the Peerless
Homes element. She summarised the various assessments undertaken by herself
and Mr Knott in a table concluding, (in contrast to Mr Knott), that it rated high
significance on the historic criterion.'?® Ms Kellaway also proposed a reduced extent

125 Supplementary Evidence of John Brown, 26 July 2024, at [3.12]-[3.14].
126 Evidence of Laura Kellaway, 3 July 2024, at [31].
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214.

215.

216.

217.

218.

of HHA to more clearly show the values identified and provided a full HHA
Statement.t?’

Mr Knott did not support the proposal at Hearing 1, concluding that it fell below the
consistency criterion threshold.'?® He provided a fuller assessment in evidence at
Hearing 2 concluding that the degree of change which has taken place “diminishes
their significance” on the important historic criterion to that of moderate value.'?®

Harrowfield Drive

Ms Barbara Turner and Dr Bryan Bang sought an HHA for Harrowfield Drive at
Hearing 1 based on the particular circumstance of its 1990s development and the
underlying development philosophy.

Mr Knott reviewed that proposal in his Hearing 2 evidence concluding that it has
low architectural heritage significance and was not representative of one of the
three development periods.*3°

Queens Avenue

Ms Kellaway, on behalf of Peter Were, sought an HHA in the Queens Avenue Area to
protect a number of pre-1940s homes.'3! Her evidence was supported by historical
subdivision and key figures evidence from Ms Lynette Wiliams.*32

Mr Knott reviewed that proposal in his Hearing 2 evidence concluding that whilst of
historic and architectural significance, the degree of change — including
unsympathetic redevelopment - has diluted the ability to appreciate those qualities
rendering the area of low heritage significance.'33

7.4.1 Findings

219.

In terms of the above additional HHAs, we are not persuaded that those should be
adopted at this time for the reasons generally given by Mr Knott. That is not to say
that these may not merit consideration as HHAs in a future plan change, simply that
we find that they do not reach the appropriate threshold for inclusion under the
development period and revised assessment methodology that we have accepted
as being appropriate for PC9.

127
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131
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133

Evidence of Laura Kellaway, 3 July 2024, Attachment 5.

Rebuttal Evidence of Richard Knott, 12 May 2023, at [28].

Supplementary Evidence of Richard Knott, 22 September 2023, at [48]-[52].
Supplementary Evidence of Richard Knott, 22 September 2023, at [53].
Evidence of Laura Kellaway, Appendix 2, 28 April 2023.

Evidence of Lynette Williams, 28 April 2023.

Supplementary Evidence of Richard Knott, 22 September 2023, at [54].
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7.5 Submissions on HHA Provisions

220. Inresponse to submissions, Council circulated updated plan provisions in relation to
the HHA Topic on 3 May 2024. Feedback on the updated plan provisions was
subsequently provided by Kainga Ora and WHG.

19.1 Purpose

221. WHG sought a number of amendments to the Purpose of the chapter which
described Frankton and the purpose of HHA’s. Ms Galt considered the changes to
be unnecessary.'34

Heritage Impact Assessments

222. Kainga Ora opposed Policy 19.2.4e and the associated Information Requirement
1.2.2.8 that all resource consent applications within an HHA include a Heritage
Impact Assessment (HIA). Planning evidence for Kainga Ora considered that
requiring such assessments for all applications within proposed HHAs is inefficient,
and places a disproportionate cost on landowners in addition to the restrictions
(and mandatory resource consent processes) otherwise imposed through HHA
identification.'® In addition, a consent authority is able to require an applicant to
provide such information under clause 2(3)(c) of Schedule 4 to the RMA. In the
alternative, Kainga Ora suggested that the Policy can be deleted and Information
Requirement 1.2.2.8 be amended to tie the need for an HIA to the nature and
extent of the proposed works and the scale and significance of the effects of the
activity.

223. Ms Galt disagreed. She considered that as HHA’s were scheduled as a s.6 RMA
matter, it is appropriate for every resource consent application associated with an
HHA to include an assessment of the effects on the heritage values of that HHA.3¢
She pointed out that Information Requirement 1.2.2.8.c already specifies that the
level of detail to be included in a HIA is to be commensurate with the scale, nature
and potential adverse effects of the proposal. Having said that, she did recommend
amendments to 1.2.2.8c and e to recognise that there are differing extents of
proposals, and therefore a range of scales and significance of adverse effects.'3’

224. Dr Ann McEwan on behalf of HNZPT expressed concern that the provisions do not
explicitly set out who may prepare an HIA, and that some flexibility should be
provided for applications that do not require extensive supporting assessments. Ms
Galt has recommended amended wording to make it explicit that the HIA may be
prepared by a qualified planner or a qualified heritage expert.

134 Evidence of Laura Galt, 3 July 2024, at p.17.
135 Evidence of Michael Campbell and Mark Thode, 28 April 2023, at [1.4]
136 Evidence of Laura Galt, 3 July 2024, at [21].
137 Evidence of Laura Galt, 3 July 2024, at [24].
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225.

226.

227.

228.

229.

Policy 19.2.2c

The Panel noted during hearing session 1 that Policy 19.2.2.c, which applies to all
historic heritage (not just HHAs), seeks to schedule “outstanding examples of
historic heritage” which somewhat contradicts the proposed “high” threshold for
HHAs to be scheduled. Ms Mauala did not recommend any amendments as it may
unintentionally impact the consideration of other heritage such as built heritage,
archaeological and cultural sites for which “Outstanding” may be relevant and
important.!38

Objective 19.2.4

Kainga Ora sought deletion of the word “identified”. WHG supported heritage
values being “identified and protected”, however Ms Galt considered that
“identification” was more appropriately addressed in the overarching Objective
9.2.1.13%°

Policy 19.2.4

WHG sought a number of amendments to the policies in 19.2.4, however Ms Galt
only recommended amending:14°

a)  Policy 19.2.4d(iii) to recognise where interim protection measures would not
remove the threat to public safety or property; and

b)  deletion of Policy 19.2.4d(iv) which requires mitigation for demolition or
removal.

In addition, Ms Mauala recommended deletion of PC9’s proposed Policy 19.2.4f
(which required carparking, servicing, lighting and signs to not adversely affect the
heritage values). This was on the basis that there was no rule proposed to
implement this policy.***

Maintenance and Repair

A number of submitters raised concerns with the introduction of onerous rules for
activities undertaken in HHAs, particularly “alterations and additions to an existing
building within an HHA” being a restricted discretionary activity.'*? In response, Ms
Mauala recommended the inclusion of a new permitted activity relating to
“maintenance and repair of buildings and structures” subject to a standard that the

138
139
140
141
142

Updated Evidence of Va Mauala, 20 October 2023, at [28].

Evidence of Laura Galt, 3 July 2024, at p.18.

Evidence of Laura Galt, 3 July 2024, at pp.19-23.

Updated Evidence of Va Mauala, 20 October 2023, at [30].

Waikato Bridge Club [#275], Kainga Ora [#428], L Kyle & A Yasutake-Watson [#315], C McBride [#359],
M & S Lovell [#377], Riverbanks Ltd [#48], ) Dorrell & D Edwin Whyte [#411], S Walsh [#447], Dr W
Gumbley [#76], T Mcintyre [#227], C Irving [#276], and M Lyon [#375].
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works must come within the definition in Appendix 1.1.1#3 This approach was
subsequently amended by Ms Galt to still be a permitted activity, but rely solely on
the definition. WHG sought inclusion of a definition for “maintenance in repair”
into the activity table, but this is already contained in the Definitions section of the
ODP.

19.3.2 Activity Status

230. WHG sought referencing to repositioning buildings within their original sites in Rule

19.3.21, but Ms Galt preferred consistent use of the term “relocation”.14*

Fencing and Walls

231. Five submitters opposed the introduction of fencing provisions that require a
restricted discretionary activity resource consent for new fencing forward of the
building line within specific HHAs, and the maximum permitted height of a new
fence forward of the building line being 1.2m.** In particular they expressed safety
concerns relating to children and pets, and protection from theft.

232. Fencing was one of the matters discussed in the JWS Heritage #1.14¢ Mr Knott
continued to support fencing standards as a mechanism for ensuring that the
historic heritage values in HHAs are not compromised where fencing is a key
feature. Planning evidence for Kainga Ora considered that fences and walls forward
of the front building line (i.e., to the street) should be a permitted activity and
subject to prescriptive permitted activity standards concerning fencing typologies
that are appropriate. Further to this, Mr Brown considered that it would be ideal for
fences and walls located forward of the front building line up to a height of 1.2m to
be a permitted activity (subject to controls on materials etc but not necessarily the
same as the existing dwelling on the site as drafted in the notified version of PC9)
and fences higher than 1.2m and up to 1.8m should be a restricted discretionary
activity.!#’

233. WHG considered that where existing curtilage walls are identified as historic in the
HHA statement then demolition should not be permitted. In all other
circumstances, the activity should be permitted. Ms Galt recommended that Rule
19.3.2d be amended to make demolition of existing front boundary treatment
(fences or walls) a restricted discretionary activity. She considered that this would
also address the concerns of WHG about the Frankton Railway Village historic

143 Updated Evidence of Va Mauala, 20 October 2023, at [33].

144 Evidence of Laura Galt, 3 July 2024, at p.27.

145 C McBride [#359], S Robinson, Kainga Ora [#428], ) Manning [#353], and R Bakshi [#325].
146 JWS Heritage #1.

147 JWS Heritage #1, at [3.5.12.1].
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234.

235.

236.

237.

fencing types.'*® Similarly Ms Galt recommended the following with regards to
fencing:

a) requiring sites within Victoria Street, Claudelands Commercial, and Frankton
Commerce Street HHAs to have no fence or wall along the street front
boundary except where existing residential fences of historic value exist in
Rule 19.4.2 3;

b) amending Rule 19.4.3 b to recognise existing “historic” fences and walls; and

c) amending the standards requiring new fences and walls to be to a maximum
height of 1.2m and that the design reflects the fencing and walls in the HHA.

Assessment Criteria

Kainga Ora opposed the Matters of Discretion and Assessment Criteria in 19.6.ix-xiv
which requires assessment of all Appendix 1.3 “E — Heritage Values and Special
Character” as opposed to specific criteria in 1.3.3.E that relate to the corresponding
activity in 19.3.2. Ms Mauala disagreed and felt this was an appropriate approach
and consistent with the rest of the ODP which requires applicants to address all the
criteria relevant to their resource consent application.'#°

In response to the Panel indicating during Hearing 1 the need for a clearer
reference to the HHA area statements in Appendix 8D, Ms Mauala recommended
adding “contained in Appendix 8D” to Appendix 1.3.3.E9-E13.1°0 She also
recommended that the references to the effects on the consistency of the HHA be
amended in the assessment criteria to refer to the “physical and visual qualities” of
the HHA.

WHG made a number of submission points on the assessment criteria, with the
only amendments adopted by Ms Galt being the inclusion of assessment criteria
around fences.

Kainga Ora also provided feedback on the HHA assessment criteria and Ms Galt
responded as follows:°?

a) thereis no referencing error as Criterion E7 is recommended for deletion,
which makes the HHA Assessment Criteria E8-E12;

b)  the wording of the chapeau of E9-E13 can be improved for clarity, and
similarly the wording between the chapeau and the following clauses;

148
149

151

Evidence of Laura Galt, 3 July 2024, at pp.24-26.

Updated Evidence of Va Mauala, 20 October 2023, at [46].
Updated Evidence of Va Mauala, 20 October 2023, at [48].
Evidence of Laura Galt, 3 July 2024, at [25].
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c) adopt a new assessment criterion proposed by Kainga Ora®>? relating to the
reasons for the proposal, health and safety matters, adaptive reuse and
benefits;

d) retain Criteria E10(c) on the basis that it is intended to address the adverse
effects of a site being left vacant on the heritage values of an HHA. It could
benefit from amendments to take into account the duration of the site
vacancy where this is known;

e) retain Criteria E13(c) to recognise that hard surfacing and landscaping are a
consistent feature within an HHA that is typical of a particular development
period, and represent historic heritage values that warrant protection.

COC for Demolition

238. Inresponse to the concerns from submitters where a COC has been issued, Ms Galt
recommended a new rule in the Activity Status Table to address this issue. This
approach mirrors that for BH, but with one material difference - the demolition of a
building within an HHA will not automatically cause the HHA to be removed from
the schedule. This is due to the fact that despite the demolition, there will be
heritage values within the HHA which remain intact.*>3

Frankton East HHA

239. Ms Kristina McCalman provided a statement on behalf of FERG supporting the

Frankton East HHA. FERG sought amendments to the Frankton East HHA Statement.

Ms Galt indicated she was comfortable with the specific drafting amendments that
were proposed.t>*

Miscellaneous Changes

240. Ms Galt recommended additional minor amendments to the Plan provisions to

correct minor typographical and grammatical errors or to otherwise improve clarity.

She also amended the HHA Statements to include clearer maps, to correct minor
typographical and grammatical errors or to otherwise improve clarity and
referencing.'>

7.5.1 Findings

241. We accept the evidence of Ms Galt and Ms Mauala in relation to whether changes
are required and the appropriate drafting of those changes, for the reasons they
have given (as summarised in paragraphs 220 to 239 above).

152 Memorandum of Counsel, 24 May 2024, at [10].

153 Evidence of Laura Galt, 3 July 2024, at [32].

154 Rebuttal Evidence of Laura Galt, 9 August 2024, at [25].
155 Evidence of Laura Galt, 3 July 2024, at [14].
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242. The only exception to this relates to Rule 19.3.2d. We accept that it is appropriate
for demolition of existing front boundary treatment (fences or walls) to be a
restricted discretionary activity where it has heritage value. In the absence of such
heritage value, we consider it should be a permitted activity. We have amended the
provisions accordingly.

243. We agree with Kainga Ora that a new assessment criterion (c) at E8 is appropriate
but have modified the wording proposed in the interest of greater clarity and to
mirror a similar criterion (although also reworded for consistency) at E12(f). Those
assessment criteria are worded as follows:

The reason for the proposed works, including any relevant issues relating to the health and
safety of persons, and the ability to retain the building in use.

8 Mana Whenua and Cultural Matters

244. As we noted in our third decision,*® following a consultation process with mana
whenua, the Council elected to separate out Maaori cultural sites of significance
from PC9 and leave the progression of those sites to a future plan change.

245. This has posed challenging for us at times, given historic heritage incorporates all
natural and physical resources that contribute to an understanding of New
Zealand’s history and cultures.

Hamilton Central Police Station

246. A particularly stark example of this issue was the Council’s initial proposal to
schedule the Hamilton Police Station based solely on its BH values - which WSP, THS
and Ms Caddigan assessed as comprising high physical/aesthetic/architectural and
context qualities.’>” However, no consideration was given to the significant cultural
values of the site, the relevant provisions of the Waikato Tainui lwi Management
Plan and the effects that scheduling would have on those values and uses.

247. Raahui Papa, a Rangatira of Waikato-Tainui and recognised spokesperson for the
Kiingitanga explained the two primary reasons that Waikato-Tainui opposed the
scheduling:*>2

5.4 With respect to the authors of that assessment, TGH does not consider that these

features of the Station represent any heritage value that is worth protecting, and that

to include the Station on the Schedule:

(a) prioritises the association of the Site with the Police over the tribe’s historical
relationship to it;

(b) protects and places value on a building which:

156 Third Decision of the Hearing Panel: NTs, SNAs, and ARCS, 29 April 2024.
157 Supplementary Evidence of Elise Caddigan, 3 July 2024, at [70]-[72].
158 Evidence of Raahui Papa, 24 July 2024, at [5.4] and [5.7]-[5.8].

Hamilton City Council: Plan Change 9 — Historic Heritage and Natural Environments 60



(i) has historically acted as a post-box for sending our people to incarceration and
has exacerbated the grievances experienced by our people;

(ii) both NZ Police and Waikato-Tainui agree is no longer fit for purpose (in every
sense); and

(c) as discussed further below, imposes further constraints on the future use of the Site
which risk prolonging or indeed preventing the fulfilment of the redress promised to
Waikato-Tainui...

5.7 As | have set out above, all land within the Waikato-Tainui rohe is treasured as a
taonga, and this Site is no different. It has intrinsic value for the tribe, and must be
returned as it was taken. The importance of that is not only historical; it is also future
focussed. As it has always done, the whenua provides the opportunity for the tribe to
build and sustain its economic and social life and prosperity, and in doing so, to both
express and enhance its mana. To achieve that and to fulfil the commitments made by
the Crown through the Deed of Settlement, the tribe must have the opportunity to
receive the land, unencumbered.

5.8 In that context, TGH considers that the proposed inclusion of the Station in the
Schedule represents a clear threat to securing that outcome. Rather than facilitating
the opportunity for a new beginning, that proposed increase in restrictions on the
tribe’s future use of the Site serves to perpetuate the very social and economic
harm/loss that the original Settlement sought to address.

248. Following receipt of that cultural evidence and other evidence from the New
Zealand Police which strongly contested the BH values, and explained the current
issues, state, and constraints of the site as well as relevant planning context,>® the
Council ultimately changed its position to no longer seeking scheduling of that
site.’®0 No party opposed that outcome.

249. This example also serves to highlight a wider issue, that is, there may be other sites
proposed for scheduling where the cultural values and effects have not been
specifically considered. This is particularly given there were a large number of
proposed HHA and BH sites where cultural qualities were listed as unknown or not
investigated.

Name of Development Period

250. The final matter we mention here is the use of the word “Pioneer Development” to
refer to development occurring between 1860 to 1889. We queried the
appropriateness of using that term, given “pioneer” is commonly understood to
mean the first to explore or settle in an area. The use of such a term seemed inapt
to us given the land had been settled and used by Maaori many centuries prior.16*
In response, the Council advised it was being used as a term of art, and was not

159 Evidence of Adam Wild, 24 July 2024; Evidence of Bruce Bird, 22 September 2023; and Evidence of
Grant Eccles, 24 July 2024.

Council Hearing 3 Legal Submissions, at [44].

161 Evidence of Raahui Papa, 24 July 2024, at [4.1]-[4.4].
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intended to convey the absence of Maaori settlement prior to that time. The
Council did not appear to oppose a different term being used, but had no
suggestions for an alternative term.

8.1.1 Findings

251. We accept that it is inappropriate to schedule the Hamilton Central Police Station
site for the reasons set out at paragraphs [246]-[247] above.

252. We remain uncomfortable with the term “Pioneer Development” for the reasons
expressed at para [250] above. We consider the term “Early Paakehaa
Development” more accurately reflects the type of development the period is
intended to capture, while still implicitly acknowledging such settlers were not the
first peoples to occupy the area. We have changed all references in the PC9
provisions accordingly.

253. Further, and while as noted, the separation of the cultural sites of significance out
from PC9 provided challenges, ultimately we have determined we are still able to
schedule HHAs and BH in the absence of that information. This is because:

a) the approach of separating the sites of significance was agreed with tangata
whenua;

b)  tangata whenua had an opportunity to (and some members did) submit on
PC9;162

c)  the provisions in PC9 are intended to protect historic heritage, so where there
are also (as yet undisclosed) cultural values associated with an HHA or BH, the
provisions may assist in preserving those values until a further process is
stepped through; and

d) if as part of the Maaori sites of significance plan change process issues are
identified with the HHA/BH scheduling, those issues can be ventilated
through that process.

254. Finally, and as noted in our Third Decision, we strongly encourage the Council to
continue to progress the Maaori sites of significant plan change as a matter of
priority, in order to give proper effect to ss 6(e)-(f), 7(a) and 8.

9 Statutory Assessment

255. The RMA sets out a range of matters that must be addressed when considering a
plan change. These matters have been identified, correctly in our view, in both the
s.32 ER and the relevant s.42A Reports and Addenda. A summary of those

162 For example Te Haa o te Whenua o Kirikiriroa as well as individual representatives of other groups as

noted in our Third Decision.
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requirements is attached as Appendix 3. We note that PC9 was considered to
satisfy those requirements.

256. We also note that s.32 clarifies that the analysis of efficiency and effectiveness is to
be at a level of detail that corresponds to the scale and significance of the effects
that are anticipated from the implementation of the proposal. We record that none
of the changes required the Panel to undertake a separate s.32AA further
evaluation as that was provided either by Council or submitters as necessary.

257. Having considered the evidence, submissions, legal advice, and relevant
background documents, we are satisfied that, overall, those aspects of PC9 with
which this decision concerns itself have been developed in accordance with the
relevant statutory and policy matters required by the RMA and that fall within the
Council’s s.31 functions.

10 Decision

258. Per clause 10 of Schedule 1 RMA, and having considered the submissions, evidence
and reasons before us, we make the following decision:

a)  the Historic Heritage Area and Built Heritage provisions of PC9 are approved
as set out in Appendices 4 and 5 and this decision; and

b)  submissions are accepted, accepted in part, or rejected consistent with our
decision.

259. In summary, the reasons for the decision are that PC9:
a)  will assist the Council in achieving the purpose of the RMA,;
b) is consistent with the provisions of Part 2 of the RMA;
c) will give effect to all relevant higher order RMA policies and plans;
d) s supported by the necessary evaluation in accordance with s.32;
e)  accords with s.18A of the RMA; and

f) will better assist the effective implementation of the Hamilton City Plan.

W

David Hill
Chairperson
Hearing Panel

20 December 2024

and on behalf of Commissioners Vicki Morrison-Shaw, Dave Serjeant and Councillor Ewan
Wilson.
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Appendix 1 — Glossary of Terms

APP7 means Appendix 7 — Historic and cultural assessment criteria to the WRPS.
ARCS means archaeological and cultural sites.

BH means Built Heritage.

COC means a Certificate of Compliance issued under s.139 of the RMA.

Council means Hamilton City Council.

Council Hearing 1 Legal Submissions means Council Legal Submissions Hearing 1: NTs, 17
May 2023.

Council Hearing 2 Legal Submissions means Council Legal Submissions Hearing 2: BH, ARCS,
HHAs and NPS-IB, 1 November 2023.

Council Hearing 3 Legal Submissions means Council Legal Submissions Hearing 3: HHA and
BHs, 16 August 2024.

Hearing 1 means the hearing for HHAs, SNAs and NTs held over nine days from 22 May 2023
to 2 June 2023.

Hearing 2 means the hearing held between 6-15 November 2023 regarding the historic
heritage assessment methodology for HHA and BHs, other remaining matters relating to AS
NPS-IB.

Hearing 3 means the hearing held between 21 and 22 August 2024 regarding BH items and
the remaining matters relating to HHAs.

Heritage Act means Heritage New Zealand Pouhere Taonga Act 2014.

HHAs means Historic Heritage Areas.

HIA means Heritage Impact Assessment.

HNZPT means Heritage New Zealand Pouhere Taonga.

ICOMOS means International Council on Monuments and Sites.

JWS means Joint Witness Statement arising from expert conferencing.

JWS Heritage #1 means Joint Witness Statement: Heritage and Planning, 17 March 2023.
JWS Heritage #2 means JWS: Heritage — HHA Methodology, 24 August 2023.
JWS Heritage #3 means JWS: BH Methodology, 16 and 23 November 2023.
NPS-IB means the National Policy Statement for Indigenous Biodiversity 2022.
NT means notable tree.

ODP means the operative Hamilton City District Plan.
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PC9 means Plan Change 9 — Historic Heritage and Natural Environment to the Hamilton City
District Plan.

RMA means the Resource Management Act 1991.

RPS means Regional Policy Statement.

s.32 ER means the evaluation report prepared by the Council under s.32 of the RMA.

s.42A Report Hearing 1 means s.42A Report, Hearing 1 — HHAs, SNAs and NTs, 6 April 2023.
SkyCity means SkyCity Hamilton Ltd.

SNA means significant natural area.

Spark means Spark New Zealand Trading Ltd.

Themes and Issues Report #1 means Themes and Issues Report, Hearing 1: HHAs, SNAs and
NTs, 3 March 2023.

Themes and Issues Report #2 means Themes and Issues Report, Hearing 2: ARCS and BH, 25
August 2023.

THS means The Heritage Studio.

Waikato Tainui means Te Whakakitenga o Waikato Incorporated.
WEL means WEL Networks Ltd.

WHG means the Waikato Heritage Group.

WRPS means the Waikato Regional Policy Statement.

Z Energy means Z Energy Ltd.
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Appendix 2 — List of Appearances

Party Persons Appearing Role
Council Lachlan Muldowney Legal Counsel
Elise Caddigan Heritage Planner
Laura Galt Planner
WHG Laura Kellaway Heritage Consultant
Lynette Williams Historian
Niall Baker Laura Kellaway Heritage Consultant
Alan Kellaway Trust Lynette Williams Historian
Six High Street Ltd Philip Barrett Planner
Kainga Ora Brendon Liggett Corporate
John Brown Historic Heritage Consultant
Ray & Wendy Pickett Ray Pickett Property Owner
Adam Wild Heritage Architect
Graeme Whittaker Tuffery Group
Frankton East Residents Kristina McCalman Spokesperson
Group
Mani Vadivukarasi Sheba Soundararajan | Spokesperson
Hui Te Rangiora Marae Te Reehia Papesch Spokesperson
Dr Te Taka Keegan Spokesperson

Mahurangi Flats, 13 May
Street

Patricia Osborne &
Liam McRoberts

Further submitter
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Appendix 3 —Summary of Plan Change Requirements

A. General requirements - district plan (change)

1 A district plan (change) should be designed to accord with3?
— and assist the territorial authority to carry out — its
functions®® so as to achieve the purpose of the Act®.

2. The district plan (change) must also be prepared in
accordance with any national policy statement, New
Zealand Coastal Policy Statement, a national planning
standard,*® regulation (there are none at present)** and any
direction given by the Minister for the Environment**.

3. When preparing its district plan (change) the territorial
authority must give effect to** any national policy
statement, New Zealand Coastal Policy Statement, and
national planning standard **

4 When preparing its district plan (change) the territorial
authority shall:
(a) have regard to any proposed regional policy
statement (change);**
(b) give effect to any operative regional policy
statement ¢
5. In relation to regional plans:

(a) the district plan (change) must not be inconsistent
with an operative regional plan for any matter
specified in section 30(1) or a water conservation
order;*” and

(b) the district plan (change) must have regard to any
proposed regional plan (change) on any matter of
regional significance etc

6. When preparing its district plan (change) the territorial
authority must also:

= have regard to any relevant management plans and
strategies under other Acts, and to any relevant entry

*7 ’RMma, section 74(1).

* s described in section 31 of the RMA.

* RMA, sections 72 and 74(1).

4“0 RMA, section 74(1)(ea).

“1 rMa, section 74(1).

* aMmaA, sections 74(1)(c) and 80L.

* rMa, section 75(3).

*“ The reference to “any regional policy statement” in the Rosehip list here has been deleted
since it is included in (4) below which is a more logical place for it.
45 RMA, section 74(2)(a)|i).

* aMmaA, section 75(3)(c).

*T aMma, section 75(4).

“ rMa, section 74(2)(a)ii).
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in the New Zealand Heritage List/Rarangi Korero and
to various fisheries regulations and to any relevant
project area and project objectives (if section 98 of the
Urban Development Act 2020 applies)*® to the extent
that their content has a bearing on resource
management issues of the district; and to consistency
with plans and proposed plans of adjacent territorial
authorities® and to any emissions reduction plan and
any national adaptation plan made under the Climate
Change Response Act 2002°%;

- take into account any relevant planning document
recognised by an iwi authority;*? and

. not have regard to trade competition or the effects of
trade competition:*?

7. The formal requirement that a district plan (change) must™*
also state its objectives, policies and the rules (if any) and
may*? state other matters.

B. Objectives [the section 32 test for objectives]

8. Examine the extent to which the objectives of the proposal
being evaluated are the most appropriate way to achieve
the purpose of the Act.*¢

C. Policies and methods (including rules) [the section 32 test for policies
and rules]

9. The policies are to implement the objectives, and the rules

(if any) are to implement the policies;*”

10. Whether the provisions (the policies, rules or other
methods) are the most appropriate way to achieve the
purpose of the district plan change and the objectives of the

district plan by:®
(a) identifying other reasonably practicable options for
achieving the objectives;*® and

(b) assessing the effidency and effectiveness of the
provisions in achieving the objectives, including by:%°

“ aMaA, section 74(2)(b).

“ rMaA, section 74{2)(c).

51 RMA, section 74(2)(d) and (e).

2 RMA, section 74(2A).

S RMA, section 74(3)

“ RMA, section 75(1).

s RMA, section 75(2).

6 RMA, section 74{1) and section 32(1)(a).

57 RMA, section 75(1)(b) and (c).

8 see summary of tests under section 32 of the RMA for provisions' in Middle Hill Limited v
Auckland Council Decision [2022] NZEnvC 162 at [30].
“ rMa, section 32(1)(b){i).

% ama, section 32({1)(b)(ii).
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i. identifying and assessing the benefits and costs of
the environmental, economic, social, and cultural
effects that are anticipated from the
implementation of the provisions, including the

opportunities for:
e economic growth that are anticipated to be
provided or reduced;** and
¢ employment that are anticipated to be
provided or reduced;®?
ii. if practicable, quantifying the benefits and costs;%?
and

iii. assessing the risk of acting or not acting if there is
uncertain or insufficient information about the
subject matter of the provisions;s*

e Summarising the reasons for deciding on the
provisions;5?

e |If a national environmental standard applies
and the proposed rule imposes a greater
prohibition or restriction than that, then
whether that greater prohibition or restriction
is justified in the circumstances ¢

D. Rules
11. In making a rule the territorial authority must have regard
to the actual or potential effect of activities on the
environment.®”
12.  Rules have the force of regulations.®d
13. Rules may be made for the protection of property from the
effects of surface water, and these may be more restrictive®®
than those under the Building Act 2004.
14. There are special provisions for rules about contaminated
land.”™
15. There must be no blanket rules about felling of trees™ inany
urban environment.”?
E. Other statues:

51 aMma, section 32(2)(a)(i).
£ RMA, section 32(2)(a)ii).
£ rRMA, section 32(2)(b).

% rRMaA, section 32(2)(c).

% RMA, section 32(1)(b)(iii).
% rMA, section 32(4).

57 aMma, section 76(3).

% RMA, section 76(2).

* RMA, section 76(24).

™ RMA, section 76(5).

"t RMA, section 76(4A).

2 gMA, section 76(4B).
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16. Finally territorial authorities may be required to comply with
other statutes (which within the Waikato Region includes
the Waikato-Tainui Raupatu Claims (Waikato River)
Settlement Act 2010)]
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The names and addresses of persons to be served with a copy of this notice:

- Urban and Spatial Planning Unit
Hamilton City Council
Private Bag 3010
Hamilton, 3204
E-mail: planchange@hcc.govt.nz

To the best of my knowledge, this appeal does not directly relate to any other submitter, noting
that no other submitter would make note of the original submission and the relief sought.
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