IN THE ENVIRONMENT COURT
AT AUCKLAND

I TE KOTI TAIAO O AOTEAROA

KI TAMAKI MAKAURAU
Decision [2025] NZEnvC 279
IN THE MATTER OF an appeal under clause 14 of the First
Schedule of the Resource Management
Act 1991
BETWEEN EDWARD HARDIE
(ENV-2025-AKL-072)
Appellant
AND HAMILTON CITY COUNCIL
Respondent
Court: Environment Judge L ] Semple sitting alone under s 279 of the
Act

Last case event: 29 July 2025

Date of Decision: 27 August 2025
Date of Issue: 27 August 2025

CONSENT ORDER

A: Under section 279(1)(b) of the Resource Management Act 1991, the

Environment Court, by consent, orders that:

1 The appeal is allowed to the extent of an amendment to the Operative
Hamilton City District Plan to include provisions relating to Plan

Change 9 as set out in Appendix A to this Order; and

The appeal is otherwise dismissed.




B: Under section 285 of the Resource Management Act 1991, there is no order
as to costs.
REASONS
Introduction

[1]  This consent order concerns an appeal by Edward Hardie against part of the
decision of Hamilton City Council (HCC) on Proposed Plan Change 9 - Historic
Heritage and Natural Environment (PC9) to the Operative Hamilton City District
Plan (ODP).

Background

Original submission and HCC Decision

[2] PC9 is a Council-led plan change pursuant to clause 2 of the First Schedule to
the RMA. PC9 is an omnibus plan change which updates the ODP addressing the
recognition and protection of Hamilton’s historic heritage and natural environments.

It comprises five discrete topics, including Significant Natural Areas (SNAs).

[3] The SNAs topic involved the mapping of new areas of significant indigenous
vegetation and habitats of indigenous fauna as SNA within Hamilton City in
accordance with section 6(c) of the RMA. PC9 also proposed amendments to the

objectives, policies and rules in the ODP associated with SNAs.

[4] Mr Hardie owns the property at 65 Crosby Road, Chartwell, Hamilton.

[5] Mr Hardie made a submission on PC9. The submission opposed the proposal
as notified to map SNA, identified as SNA C13, over parts of 65 Crosby Road,
Chartwell, Hamilton and sought that the SNA area over the property be reduced to

parts of the property which have significant natural values.

[6] On behalf of HCC, an Independent Hearing Panel made decisions on the

provisions and matters raised in submissions on the PC9 SNA topic (Decision). The



Decision reduced the extent of SNA C13 over parts of 65 Crosby Road.

Appeal

[71  On 8 March 2025, Mr Hardie filed an appeal against part of the Decision,
seeking that the SNA on 65 Crosby Road be modified to exclude areas identified as

being comprised of exotic plants, pest plants, and an orchard.

[8] No person has given notice of an intention to become a party to the appeal

under section 274 of the RMA.

Agreement reached between the parties

[9] Since the appeal was filed, the parties have engaged in direct discussions and
have reached an agreement on changes that will resolve the appeal and address the

relief sought by Mr Hardie in its entirety.

[10] To resolve the appeal, the parties have agreed to amend the planning maps
(Feature Map) in Appendix 17 of PC9 to reduce the extent of SNA C13 on the
property. In addition to the mapping change in Appendix 17, the parties have agreed
to amend Schedule 9C in Appendix 9: Natural Environments to reduce the area (ha)

of SNA C13.

[11] The agreed amendments to Appendix 9, Schedule 9C and Appendix 17:
Planning Maps are set out in Appendix A to this Order.

Section 32AA analysis

[12]  Section 32AA of the Act requires a further evaluation of any changes to a

proposal since the evaluation report was completed.

[13] A s32AA analysis was undertaken and is attached to this Order as Appendix B.

[14] The amendments are supported by a s 32AA assessment which concludes that:

Although the agreed amendments result in a reduction of SNA overlay, the



critical parts of the SNA overlay remain, such that the connectivity function of
the SNA is not compromised, and important biodiversity values are maintained
in accordance with the relevant objectives for protection, maintenance and
enhancement of SNA. At the same time, there is no unnecessary sterilisation
of General Residential Zone land. Rather, there is enhanced ability to achieve
residential densities and urban form consistent with the National Policy
Statement on Urban Development

Consideration

[15] The Court has now read and considered the consent memorandum of the

parties dated 29 July 2025.

[16]  The Court is making this order under section 279(1) of the Act, such order
being by consent, rather than representing a decision or determination on the merits.

The Court understands for present purposes that:

(@ All parties to the proceedings have executed the memorandum

requesting this order;

(b) All parties are satisfied that all matters proposed for the Court’s
endorsement fall within the Court’s jurisdiction, and conform to the
relevant requirements and objectives of the Act including, in particular,

Part 2.

[17] I conclude the parties have taken a measured approach, that an appropriate
evaluation of the changes under s 32AA has been undertaken, and the agreed
amendments are the most appropriate way to achieve the purpose of the Act and the
objectives in the Plan. Overall, I consider the sustainable management purpose and

the other relevant requirements of the Act are broadly met.

Order
[18] The Court orders, by consent, that:

(a) The appeal is allowed to the extent of an amendment to the Operative
Hamilton City District Plan to include provisions relating to Plan

Change 9 as set out in Appendix A to this Order; and



(b) The appeal is otherwise dismissed.

[19] Under section 285 of the Resource Management Act 1991, there is no order as

to costs.

Gerpe

L J Semple
Environment Judge | Kaiwhakawa o te Koti Taiao
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Appendix 9 Schedule 9C Proposed PC 9 - Historic Heritage and Natural Environment

Schedule 9C: Significant Natural Areas

This Schedule provides a list of Significant Natural Areas in Hamilton City which are also identified
on the planning maps. For each SNA, this schedule provides:

e Site ID.

e Site name.

Area (ha).

SNA type — ‘Corridor/indigenous fauna habitat SNA’ (cSNA) and 'Floristic SNA’ (fSNA).

Waikato RPS ecological significance criteria met — the ecological criteria in the Waikato RPS
that make the area ecologically significant.

Significance — national, regional, local.

Significant Natural Area Assessment Method

The sites were assessed using the criteria for determining significant indigenous biodiversity
contained in APP5 of the Waikato Regional Policy Statement 2016. An area is to be assessed as a
Significant Natural Area if it meets one or more of the 11 criteria in the Waikato Regional Policy
Statement. Sites that are assessed as being significant are then assessed as being locally,
regionally or nationally significant. The method to identify the Significant Natural Areas involved a
review of existing information, datasets and aerial imagery, consultation and external review and
‘ground-truthing’ of selected sites.

Two classifications of Significant Natural Areas

Two classifications of SNAs have been identified in this Schedule:

a. ‘Floristic SNA’ (fSNA): Distinct areas of wetland or terrestrial vegetation communities
dominated by naturally occurring indigenous plant communities or where naturally occurring
indigenous vegetation define the primary aspects of the natural area which makes it
significant in terms of section 6(c) of the RMA. For example, the area meets criteria 4, 5, 6
or 10 in the Waikato Regional Policy Statement 2016.

b. ‘Corridor/indigenous fauna habitat SNA’ (cSNA): Areas that are able to be delineated by
topographical or vegetation features (such as gully systems) which:

i. Provides significant fauna habitats (including steppingstone or corridor habitats),
including regularly used habitats by nationally At Risk or Threatened indigenous
fauna species. For example, the area meets criterion 3 in the Waikato Regional
Policy Statement 2016; or
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Appendix 9 Schedule 9C

Proposed PC 9 - Historic Heritage and Natural Environment

ii. Provides ecological buffering to a regionally or nationally important SNA. For

example, the area meets criteria 7, 8, 9,11 in the Waikato Regional Policy
Statement 2016.

As restoration efforts continue in Hamilton City, additional Significant Natural Areas may be
created, and these will be added to this Schedule through future plan changes.

cSNA
Site ID C13
Site name Chedworth Gully
Area (ha) 786
SNA type CcSNA
RPS ecological 1,3,4,8,11
significance criteria met
Significance Regional
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APPENDIX B



Section 32AA requirements

Section 32AA of the RMA sets out the requirements for undertaking and publishing further
evaluations. The section provides:

32AA Requirements for undertaking and publishing further evaluations
(1) A further evaluation required under this Act—

(a)  1srequired only for any changes that have been made to, or are proposed for, the proposal since the evaluation
report for the proposal was completed (the changes); and

(b)  must be undertaken in accordance with section 32(1) to (4); and

(c)  must, despite paragraph (b) and section 32(1)(c), be undertaken at a level of detail that corresponds to the scale
and significance of the changes; and

(d) must—

(1)  be published in an evaluation report that 1s made available for public mspection at the same time as the
decision on the proposal is notified; or

(1)  be referred to in the decision-making record in sufficient detail to demonstrate that the further evaluation
was undertaken in accordance with this section.

(2)  To avoid doubt, an evaluation report does not have to be prepared if a further evaluation is undertaken in accordance
with subsection (1)(d)(11).

(3) Inthis section, proposal means a proposed regional policy statement, plan, or change for which a further evaluation
must be undertaken under this Act.

Agreed amendments

The following amendments, as shown in Attachment A to the Joint Memorandum Seeking Consent
Orders, are agreed between the parties:

1. Reduce the location and extent of the SNA C13 overlay on the property in Appendix 17: Planning
Maps (Features Map); and
2. Amend Appendix 9, Schedule 9C to reduce the area (ha) of SNA C13 Chedworth Gully.

Analysis under Section 32AA

Other than accepting some minor adjustments to the SNA overlay boundaries on the
property to exclude areas where vegetation had already been cleared, the Decision Version
PC9 adopted the notified SNA mapping on the property, which are the provisions supported
by the original s 32 evaluation report.

In accordance with Colonial Vineyard Limited v Marlborough District Council [2014] NZEnvC
55, and the requirement in s32(1)(b), this report evaluates the changes that are proposed
and compares the two reasonably practicable options, being the Decision Version (Option 1)
and the Settlement Version (Option 2).

As no objectives are proposed to be changed in the Settlement Version, there is no
need to undertake a further evaluation under s 32(1)(a). The relevant objectives
are as follows:



20.2.1: Significant Natural Areas are protected, maintained, restored and

enhanced.

20.2.2: Significant habitat for long-tailed bats is protected and enhanced.

20.2.3: Public awareness and appreciation of Significant Natural Areas and their
values is increased.

The efficiency and effectiveness of the provisions, including the costs, benefits and risks, are assessed

below:

Options

Effects/Costs

Effects/Benefits

Option 1: status
quo (Decisions
Version)

Retain SNA C13 as
per PC9 Decisions
Version.

e Continued restrictions on
land use for property owners.

e Potential loss of
economic opportunities.

e Ongoing maintenance and
protection costs for SNAs.

e Does not satisfy the concerns
raised in the appeal.

e Strong connectivity in this part
of the SNA gully system.

e Preservation of biodiversity
values and natural habitats.

e Long-term ecological benefits.

Option 2: amend
PC9 as agreed by
the parties
(Settlement Version)
Reduce extent of
SNA C13 overlay on
the property.
Amendments
required to Planning
Maps and Schedule
9C.

e Some minor loss of
biodiversity values and
reduction of habitat for fauna
which does not compromise
the functions of the SNA.

e Maintains corridor connectivity
for indigenous ecosystems.

e Greater flexibility for land use
and development.

e While some loss occurs, critical
ecological benefits (connectivity,
protection of habitat, wetland
and riparian protection) are
retained.

e Satisfies the concerns raised in
the appeal.

Risk of acting or not acting

There is sufficient information available to support Option 2: Settlement Version in the form of expert
assessment such that there is a high degree of confidence that the risk of acting/not acting is extremely
low.

Reasons for deciding on the provisions

Although the agreed amendments result in a reduction of SNA overlay, the critical parts of the SNA
overlay remain, such that the connectivity function of the SNA is not compromised, and important
biodiversity values are maintained in accordance with the relevant objectives for protection, maintenance



and enhancement of SNA. At the same time, there is no unnecessary sterilisation of General Residential
Zoned land. Rather, there is enhanced ability to achieve residential densities and urban form consistent
with the National Policy Statement on Urban Development.
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