BEFORE THE HEARING PANEL

IN THE MATTER of the Resource Management Act 1991 (RMA)
AND

IN THE MATTER of Proposed Plan Change 9 to the Operative Hamilton
City District Plan

MEMORANDUM OF COUNSEL ON BEHALF OF SUBMITTERS AND
FURTHER SUBMITTERS: PGG WRIGHTSON LTD/NZ FARMERS
LIVESTOCK LTD AND UNIVERSITY OF WAIKATO

23 April 2024
SPECIALIST LAWYERS y
Hamilton | Cambridge | Paeroa
www.harknesshenry.co.nz Counsel Acting:
Phone (07) 838 2399 Dr J B Forret
Fax (07) 839 4043 (joan.forret@harkness.co.nz)

Address Level 8, KPMG Centre,
85 Alexandra Street, Hamilton 3204

Mail Private Bag 3077, Hamilton 3240,
New Zealand, DX GP 20015

ARI-628115-1-213-V1:ai



MAY IT PLEASE THE HEARING PANEL:

Background

1

We refer to the Memorandum filed by HCC dated 9 April 2024 and to subsequent
directions #25 and #26 from the Hearing Panel and to the further Memorandum of
Waikato Heritage Group (WHG) dated 19 April 2024.

We write to the Panel on behalf of our clients PGG Wrightson Ltd/ NZ Farmers
Livestock Ltd (PGGW/NZFL) co-owners of the Frankton Saleyards at 165 Norton Road
and on behalf of the University of Waikato (UoW) regarding its campus. Both clients
are submitters and further submitters to PC 9.

PGGW/NZFL

3

PGG/NZFL received an invitation to submit on PC9 in a letter from the HCC dated 21
October 2022. PGW/NZFL opposed the WHG submission and on 18 November 2022
filed a further submission which included an assessment from Dr Ann McEwan. That
assessment did not find evidence to support inclusion of the saleyards. The submission
of Laura Kellaway on behalf of WHG (Submission #427) was the only WHG information
made available to PGG/NZFL at the time of making their further submission.

On 9 April 2024 PGGW/NZFL forwarded to us correspondence dated 2 April 2024 from
the PC 9 team that went to the property’s physical rating address. That 2 April 2024
correspondence was not sent to our firm as the address for service on their submission.
That 2 April 2024 correspondence referred to the October 2022 letter advising of the
opportunity to lodge a further submission and enclosed a copy of a built heritage
assessment prepared by WHG. The 2 April 2024 correspondence was the first time
PGW/NZFL had seen the WHG heritage assessment for the Frankton Saleyards. It
was not attached to the HCC’s 21 October 2022 letter.

On the same day, 9 April 2024, we received a copy of the HCC memorandum of
counsel directly from the PC 9 team. We note paragraph 37 which states:



UoW
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37. In October 2022, HCC sent letters to the landowners of each new BH item
proposed by WHG for scheduling prior to the close of further submissions.
The letters notified landowners of the proposal, and invited comment and
participation in PCO. In early April 2024, HCC sent letters to landowners of
BH items promoted by WHG for which it has provided assessments again
inviting comment and participation in PC9. The deadline for responses to

the April letters is 29 April 2024.

Paragraph 37 indicates that landowners have been given until 29 April 2024 to respond
to the BH assessments promoted by WHG, however there is nothing in the
correspondence dated 2 April 2024 to PGGW/NZFL that refers to a 29 April 2024
response opportunity (copy attached).

The HCC memorandum attaches Appendices A to C indicating whether HCC has
sufficient information to support and/or oppose the BH outcome sought by WHG.
Appendix A items are supported; Appendix B items have insufficient evidence and
Appendix C items are not supported.

There is no reference in the memorandum to the HCC heritage team having considered
any supporting information provided by submitters at the time the HCC made their
decision to include sites in Appendices A to C.

The Saleyards are identified by HCC in Appendix B as having insufficient information
for support instead of including them in Appendix C as not supported. In September
2023, the HCC’s own planner Elise Caddigan issued her report of recommendations
on built heritage. The Saleyards were not recommended as one of the sites to be
protected as built heritage in her report. Presumably, Ms Caddigan considered
evidence in the submissions and further submissions that supported her
recommendation. It is unclear why the site now sits in Appendix B.

The same information from HCC but relevant to the UoW was apparently sent to the
University’s rating address in the finance department in early April 2024. That
correspondence did not find its way to the management team responsible for decisions
regarding PC 9.

The Former Ruakura Staff Houses are on the UoW campus. They are identified in
Appendix A as having sufficient information to be supported.
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UoW has also obtained an assessment from Dr McEwan. Her assessment is that the
former Ruakura staff houses do not warrant heritage protection. Neither UoW nor Dr
McEwan was aware of the WHG assessment until it was provided on 9 April following
our request. Dr McEwan was not engaged by UoW at the time further submissions
were lodged. Dr McEwan’s view has not changed after reviewing the WHG
assessment.

Concerns
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It is of significant concern that the PC 9 team has made decisions on the categorisation
of BH items, based on assessments from the WHG, in circumstances where
landowners have not had the opportunity to either consider or counter those
assessments or categorisations.

There is no indication that evidence provided by landowners via further submissions
has been considered in the categorisation process.

Contrary to paragraph 37 of the HCC memorandum to the Panel, landowners have not
been given an opportunity to respond to the WHG assessment attached to the 2 April
2024 letter or to the proposed categorisation appendices A to C.

PGGW/NZFL and UoW have now received similar further correspondence from HCC
(copy of correspondence to UoW attached) apologising for not sending
correspondence to the addresses for service, but indicating that as they had made
further submissions, they had no additional opportunity to comment. That is not only
inconsistent with the consultation/submission process in para 37 of the memorandum
of counsel, but also a breach of the natural justice principle that affected parties should
have the opportunity to be heard.

In our view it is fundamentally unfair that the basis for the proposed HCC appendices
(the WHG assessment) was not provided to landowners before the HCC assessment
process was undertaken. There was no opportunity for any landowners to comment
on the WHG assessments as they were not available to them.

It is unclear why WHG is being given additional time and opportunity to provide
evidence to both HCC and the Panel, in advance of any evidence exchange process,
when the same opportunity is not being given to landowners affected. The WHG chose
to identify hundreds of additional properties for BH recognition in its submission. The
obligation to justify those properties lies with WHG as a submitter in the same way as
applies to every other submitter wishing to include or exclude a property.
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If the sheer scale of the WHG submission is what justifies an additional layer of
evidence provision and that evidence is being relied upon by PC 9 experts, it is only
fair that the affected landowners also can respond.

The significant delay in providing the WHG assessment and the HCC categorisation of
its BH items means that landowners have a very restricted opportunity to apply for
Certificates of Compliance in respect of those BH items. In the case of the Ruakura
staff houses, these are surplus to UoW requirements and the UoW will accordingly be
seeking a Certificate of Compliance to demolish the four houses. Given we have been
waiting since October 2023 for a decision on a Certificate of Compliance for demolition
of another client’s dwelling (arising from a WHG submission), we have little optimism
that a new application lodged in coming weeks will be determined before the Panel
makes its determination on PC 9.

We note that PGGW/NZFL has a Certificate of Compliance allowing for demolition of
the Frankton Saleyards.

Directions sought
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We consider it is fundamentally unfair for one submitter to have the opportunity to
influence the HCC categorisation process regarding BH items without other affected
landowners and submitters having the same opportunity. We accordingly seek the
opportunity to provide a response to HCC regarding the WHG assessment.

We seek confirmation from HCC that all landowners affected by the WHG submission
have received copies of the WHG heritage assessment (to their addresses for service).

We seek a reasonable opportunity to respond to the WHG assessment and to provide
expert evidence. We propose that 15 working days following notification of that
opportunity would be reasonable.

We ask that HCC reassesses Appendices A — C in light of any responses from
landowners and provides a revised categorisation schedule that will then enable all
submitters and further submitters to prepare evidence for the hearing on PC 9 BH.

e

Joan Forret

Counsel for PGGW/NZFL and UoW



