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MAY IT PLEASE THE HEARING PANEL

Introduction

1.

This memorandum is filed on behalf of Hamilton City Council (HCC) in
response to the memorandum of counsel filed on behalf of PGG Wrightson
Limited/NZ Farmers Livestock Limited (PGGW/NZFL) and University of
Waikato (UoW) dated 23 April 2024 (submitter memorandum).

The submitter memorandum identifies concerns held by PGGW/NZFL and
UoW regarding their ability to participate effectively in the Plan Change 9
(PC9) process and in particular, respond to the Waikato Heritage Group
(WHG) submission seeking the inclusion of built heritage (BH) items
contained on sites owned by PGGW/NZFL and UoW. The submitter
memorandum raises concerns relating to procedural fairness and natural

justice.

For the reasons set out below, HCC considers these concerns misplaced.
While HCC acknowledges that the management of the WHG submission
had caused procedural challenges, particularly regarding the sheer number
of affected party notifications and ensuring opportunity for participation,
it considers that the process adopted to date has been fair, reasonable and
in accordance with the principles of natural justice. No material prejudice
has arisen and all participatory rights, including to be fully heard, are

preserved.

To be clear, it has been and remains HCC's position that all landowners who
are affected by the WHG submission should be given the opportunity to
become a late further submitter in PC9 and actively participate in the

hearing process as they see fit.



The concerns

5.

The concerns raised in the submitter memorandum can be summarised as

follows:

a)

b)

HCC inefficiently and inaccurately communicated with PGGW/NZFL
and UoW regarding the WHG submission and these irregularities
were not reported on in the procedural summary set out at

paragraph 37 of HCC’s reporting memorandum of 9 April 2024;

HCC has failed to provide all affected landowners with timely access

to the WHG heritage assessments; and

HCC has formed a view on those BH items promoted by WHG in its
submission without giving affected landowners the opportunity to

influence its view.

The submitter memorandum seeks directions:

a)

b)

c)

d)

Providing an opportunity to respond to HCC regarding the WHG

assessments;

Requiring HCC to confirm that all landowners affected by the WHG

submission have received copies of the WHG assessments;

Giving a reasonable opportunity to respond to the WHG assessment

including providing expert evidence; and

Requiring HCC to reassess its Appendices A - C in light of any

landowner responses.



7.

HCC addresses each of the concerns below. As will be evident, it does not

consider that the directions sought are necessary.

HCC inefficiently and inaccurately communicated with PGGW/NZFL and UoW

10.

The WHG submission identified approximately 190 additional BH items
which necessitated HCC writing to each additional affected landowner and
inviting them to lodge a further submission to the WHG submission. Both
PGGW/NZFL and UoW received letters from HCC in October 2022 to this
effect. These letters proved to be effective in terms of giving notice, as both
PGGW/NZFL and UoW lodged further submissions in November 2022
opposing WHG’s submission. Having made further submissions, the follow
up letters of April 2024 sent to PGGW/NZFL and UoW which appended the
WHG assessments did not include a deadline for filing a late further

submission.

The April 2024 letters were sent to the physical or rating address for
PGGW/NZFL and UoW instead of the address for service set out in their
further submission forms. HCC has acknowledged this procedural error
with counsel for PGGW/NZFL and UoW and has taken steps to ensure that
it does not reoccur. In any event, these parties were already aware of the
WHG submission and had lodged their further submissions back in

November 2022, so no material prejudice arises.

HCC staff identified three other further submitters that received April 2024
letters regarding a WHG assessment via their physical or rating address
rather than their address for service. The letters have subsequently been

sent to the address for service provided on their further submission forms.



HCC has failed to provide all affected landowners with timely access to the WHG

heritage assessment

11.

12.

13.

The memorandum on behalf of WHG dated 19 April 2024 makes it clear
that it has not completed assessments for each of its proposed BH items.
A summary of the position is recorded at paragraph 16 of that
memorandum. It shows that 38 assessments were provided to HCC in
September 2023. These were included as appendices in the evidence of Ms
Kellaway dated 21 September 2023 which was presented at the public
hearing (Session 2 PC9) held during the week of 6 November 2023. The
Frankton Sale Yards are notated as BH item WHG 002 and the Former
Ruakura Staff Houses are notated as BH item WHG 021. In effect, each of
these assessments have been in the public domain and available to

everyone since that time.

Accordingly, HCC rejects any criticism that it has not made the WHG
assessments available in a timely manner. The April 2024 letters which
included the WHG assessment, where one was available to HCC, was an
additional disclosure over and above the public record of the same material
which was available on the HCC PC9 webpage since November 2023. As
further submitters to the WHG submission, reviewing the publicly available

evidence presented by WHG would be prudent.

As for the concern that other landowners affected by the WHG submission
might not have received copies of the WHG assessments, to the extent that
HCC has received an assessment, it has been either provided directly to the
landowner in the April 2024 letters or has been up on the PC9 webpage
since November 2023. Again, all submitters are encouraged to visit the

HCC PC9 webpage and review that material.



HCC has formed a view on the BH items promoted by WHG without landowner

input

14. This is the central issue underpinning the complaint of a breach of natural

justice. It is misconceived.

15. HCC has every right to take a position on the WHG proposed BH items. That
it would do so was foreshadowed in counsel for HCC's memorandum to the
Panel dated 13 December 2023 at paragraph 18. It is not a pre-requisite
that the HCC position, informed by expert opinion, need first be informed
by the landowner’s position. That is not how other BH items notified in PC9
have been assessed. Indeed, it is the submission process which often draws

out landowner contrary views.

16. Noris HCC's signalled view the final determination of the issue. It is simply
one party’s expert view on the proposed BH item, based on the information
available to it. A landowner submission in opposition, possibly supported
by expert evidence, will clearly be relevant to HCC's final recommendations

and the final Panel determination.

17. This leads to the final point, which is that the ultimate decision on whether
a WHG BH item will be scheduled is a matter for the Panel to determine,
after hearing from all parties. It is not a determination made by HCC’s
heritage expert. The opportunity for PGGW/NZFL and UoW to present
evidence to the Panel opposing the WHG proposal is being facilitated by
the evidence exchange directions sought by HCC and the ultimate hearing
before the Panel. This open opportunity to have the further submission
accepted, albeit late, and for the submitter to be given the opportunity to
review all evidence lodged in support of the BH item, and then present its
own evidence in opposition and response and make legal submissions to
the ultimate decision maker (the Panel) accords with the principles of

natural justice.



18.

In the meantime, if prior to the exchange of evidence, PGGW/NZFL and
UoW wish to engage with HCC’s heritage expert and attempt to ‘shift’
HCC’s expert from the view indicated, HCC will of course engage. No

direction from the Panel is needed.

Conclusion

19.

20.

21.

22.

It will be evident to the Panel, and to the parties, that the wide-ranging
WHG submission creates procedural and administrative complexity. HCC
staff are working hard to ensure a fair and transparent process for all
participants. If irregularities have occurred, that is regretted, and HCC will

take steps to minimise the risk of any similar occurrences.

However, HCC stands by its process, and rejects any suggestion of

procedural unfairness or breach of natural justice.

HCC does not consider that the directions sought in the submitter
memorandum are necessary. The evidence exchange directions proposed
by HCC, and the hearing process, will ensure that PGGW/NZFL and UoW
have every opportunity to convince the Panel of the merits of their further

submissions.

If PGGW/NZFL and UoW wish to engage directly with HCC’s expert prior to
HCC presenting evidence, that opportunity is open to them and no

direction is needed.

Dated 26 April 2024

Pl sy

L F Muldowney / S K Thomas

Counsel for Hamilton City Council



