To:

SUBMISSION ON PUBLICLY NOTIFIED PROPOSAL FOR
PLAN CHANGE 9 TO THE HAMILTON CITY DISTRICT PLAN

under clause 6 of Schedule 1, Resource Management Act 1991 (RMA)

Hamilton City Council

Municipal Building

Garden Place

HAMILTON

(by email: haveyoursay@hcc.govt.nz)

Name of submitter: The Adare Company Limited

The Adare Company Limited (Adare) makes this submission on proposed Plan
Change 9 — Historic Heritage and Natural Environment to the Hamilton City District
Plan (PC9). This submission relates to aspects of PC9 concerning the citywide
provisions for Significant Natural Areas and Archaeological Sites.

Background

2.

Adare is a family-owned company, held by the Peacocke family. The family has had
ties to land in Peacocke, Hamilton since John Fitzroy Beresford Peacocke purchased
the land in the 1880s.

Through Adare and other companies, the Peacocke family retains significant
landholdings in the Peacocke Structure Plan area which are subject to Plan Change
5 — Peacocke Structure Plan (PC5). Those landholdings are shown on the plan in
Appendix A to this submission.

The Peacocke family has been engaged in plans to develop land in Peacocke for
residential purposes since 1989, after the land was transferred from the Waipa
District into Hamilton City.

Adare has been actively involved with the structure planning of Peacocke since 2007,
when it began working with the Hamilton City Council (Council or HCC) and its
neighbours to develop comprehensive plans and rules for the development of the
area. This included submitting on and ultimately appealing the original Peacocke
Structure Plan provisions to the Environment Court, resulting in higher quality
provisions that appropriately took account of the land’s natural topography and
character.

In 2017 the Council applied for a Government Housing Infrastructure Fund (HIF) loan
to provide funding for strategic infrastructure to support the development of the
Peacocke Structure Plan area. Adare’s development plans were a key element of
the Council’s business case and contributed to the Council securing the $290.4M HIF
loan.

In 2018 Adare (through a subsidiary company, Weston Lea Limited), applied for
resource consent to subdivide and develop approximately 105ha of its land for a
comprehensively planned residential development known as Amberfield. The
application sought consent for 862 dwellings, super lots for future commercial centre
development, and provided for significant environmental enhancement, including



10.

11.

substantial reserves (over 33ha), significant riverside and gully planting,* and the
construction of cycleways and walkways.

The Council granted resource consent for Amberfield in 2019. Appeals were filed
with the Environment Court relating to the conditions of consent, with a key issue
being the ecological conditions relating to the protection of Hamilton’s long-tailed bat
population. The Environment Court heard comprehensive evidence from bat
ecologists on the potential adverse effects of urbanisation on the long-tailed bat. The
Court made a range of findings on how urban development could be integrated with
the protection and enhancement of long-tailed bat habitat, including enabling shared
use of habitat areas with compatible activities. In making its findings, the Court
recognised that Amberfield’s conditions would have precedent value for the wider
development and the Council’s proposed plan change for the Peacocke Structure
Plan area signalled by the Council during the course of the hearing.

Weston Lea Limited has also been granted an Authority by Heritage New Zealand
Pouhere Taonga to damage or destroy certain archaeological sites for the
development of Amberfield, subject to conditions.

In late 2021 and early 2022 Adare made a submission and further submission to
PC5. Many of Adare’s submission points on PC5 concern the identification of Bat
Habitat Areas (some of which are also identified as Significant Natural Areas) over
Adare’s landholdings and associated provisions. Adare’s land also contains
Archaeological Sites which are identified in the planning maps for PC5.

Adare’s submissions on both PC5 and PC9 are informed by the knowledge it gained
through the Amberfield consent process and Environment Court appeals hearing and
decisions.

Submission

12.

13.

14.

Adare supports the intent of PC9 to review and update the Significant Natural Areas
and Archaeological Sites which are mapped in the District Plan and the associated
citywide provisions. Adare notes that the mapped extent of these areas within the
Peacocke Structure Plan area was reviewed as part of PC5 and is not within the
scope of PC9. Adare’s submission to PC9 relates to the citywide provisions that
apply to these identified areas.

Adare’s submission seeks refinements to PC9, both to:

a. ensure that the provisions relating to archaeological sites are internally
consistent and differentiate significant and other archaeological sites; and

b. improve its ability to deliver a well-functioning urban area, while appropriately
providing for the protection and enhancement of the natural environment and
habitat of Hamilton City’s long-tailed bat population.

Adare’s detailed submissions, including reasons and relief, are provided in the table
in Appendix B to this submission. In summary, Adare’s submission seeks:

a. amendments to Chapter 19 — Historic Heritage to improve consistency in the
provisions that relate to archaeological sites;

b. amendments to Chapter 20 — Natural Environments and Appendix 1.3 —
Assessment Criteria to improve clarity and to make provision for Park
Furniture to be located within Significant Natural Areas;

Approximately 42,000 trees have been planted as at the end of July 2022. This is just the start of the
planting restoration programme for over 30 hectares of land within Amberfield.



amendments to Chapter 20 — Natural Environments to ensure that while
greenfield developments within Hamilton City avoid, remedy, or mitigate their
potential adverse effects on long-tailed bat habitat, greenfield development
should not bear the cost of addressing the impact of existing urbanisation or
other development (including brownfield development) on Hamilton’s long-
tailed bat population. Further, amendments are sought to cement the
Council’s promise to establish a Bat Management Committee to take strategic
responsibility for the city-wide population; and

amendments to Chapter 20 — Natural Environments to ensure that a
consistent approach is taken to the provisions for development in the
Peacocke Structure Plan area and elsewhere in the City. This should include
rationalisation of any provisions introduced through decisions on PC5, as
required.

15. Adare submits that the relief it seeks is necessary to:

a.

promote sustainable management of resources, achieve the purpose of the
RMA and to give effect to Part 2 and other provisions of the RMA;

enable the social and economic well-being of the community in Hamilton City;

sustain the potential of the natural and physical resources of the Peacocke
Structure Plan area and the wider City to meet the reasonably foreseeable
needs of future generations;

enable the efficient use and development of the natural and physical
resources of the Peacocke Structure Plan area and the wider City;

give effect to the objectives and policies of the National Policy Statement for
Urban Development 2020; and

ensure that the provisions of PC9 are the most appropriate way to achieve
the objectives of PC9 and the District Plan, which are in turn the most
appropriate way to achieve the purpose of the RMA.

Decision sought

16. Adare seeks the decisions from the Council as set out in the column in Appendix B
headed “Decisions Sought”, as well as any consequential, alternative or further
amendments necessary to the objectives, policies, rules, methods or other provisions
of PC9 to give effect to the relief sought and reasons given.

17. Adare could not gain an advantage in trade competition from this submission.

18. Adare wishes to be heard in support of this submission.

Signed for and on behalf of Adare by:

W,
rrreeaaa ,,-—Q;J
Mike Doesburg

Solicitor for The Adare Company Limited
Date: 2 September 2022



Address for service:

Copy to:

Wynn Williams

Level 25, Vero Centre, 48 Shortland Street
P O Box 2401

AUCKLAND 1140

Contact person: Mike Doesburg

Email: mike.doesburg@wynnwilliams.co.nz

Telephone: 09 300 5755

Dr Robert Makagill, Barrister — robert@robertmakgill.com



Appendix A — Plan of Adare’s (and related companies’) landholdings
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Appendix B — Detailed reasons and decisions sought

Glossary of abbreviations and terms used:
PC5 means Plan Change 5.
PC9 means Plan Change 9.
Council means Hamilton City Council.
SNA means Significant Natural Area.

PSPA means Peacocke Structure Plan area.



Section of Plan and
Provision Reference

Support /
Oppose

Reasons

Decision Sought

Chapter 19 — Historic Heri

tage

Archaeological and
Cultural Sites — Policy
19.2.6a

Oppose in
Part

Obijective 19.2.6 seeks to protect significant
archaeological and cultural sites from modification,
damage or destruction and Policy 19.2.6¢ sets out that
the protection and management of archaeological and
cultural sites shall be informed by their significance. It
follows that Policy 19.2.6a should be amended to refer
to subdivision, use and development avoiding adverse
effects on significant archaeological and cultural sites.
The way that the district plan distinguishes between the
significance of archaeological and cultural sites is the
Group 1 or Group 2 ranking that is applied to each site.
The requested amendment to Policy 19.2.6a would
better reflect that earthworks on sites in Schedule 8B
(Group 1 Archaeological Sites) are a Restricted
Discretionary Activity (Rule 19.3.3(b)) whereas
earthworks on sites in Schedule 8C (Group 2
Archaeological Sites) are a Controlled Activity (Rule
19.3.3(d)). An important difference is that resource
consents for earthworks involving Group 2 sites must
be granted, therefore subdivision, use and development
which directly affects these less significant sites is
anticipated and provided for under the District Plan.

Amend Policy 19.2.6a as follows:

“Inappropriate subdivision, use and
development shall be managed to avoid
adverse effects on significant archaeological
and cultural sites where they are known to
exist, or are likely to exist.”

19.6 Restricted
Discretionary Activities:
Matters of Discretion and
Assessment Criteria

Oppose in
Part

The reference to earthworks on a site in Schedule 8C:
Group 2 under the matters of discretion in clause
19.6(a)(xvi) appears to be an error. Earthworks on a
site in Schedule 8C: Group 2 requires resource consent
as a Controlled Activity under Rule 19.3.3(d).

The matters of control for earthworks on a site in
Schedule 8C: Group 2 are appropriately addressed in
19.5 Controlled Activities: Matters of Control under
19.5(a)(iii).

Controlled Activity status is appropriate for earthworks
on sites in Schedule 8C: Group 2.

Amend clause 19.6(a)(xvi) as follows:

“Any earthworks on a site in Schedule 8B:

Group l-or-Schedule 8C-Group-2”.
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Chapter 20 — Natural Environments

Obijectives and Policies:
Natural Environments:
New Objective and
Policies

Oppose

PC9 should include an objective that the maintenance and

enhancement of the Hamilton long-tailed bat population is a

city-wide issue. Ecological evidence adduced and agreed

during Weston Lea Limited v Hamilton City Council [2020]

NZEnvC 189 included that:

o the long-tailed bat's home range extends across wide
areas of Hamilton city and its surrounding environment;

e maintaining and enhancing Hamilton’s long-tailed bat
population is a city-wide issue; and

e future Council planning documents should include
provisions recognising the need for a city-wide
approach to maintaining and enhancing Hamilton’s
long-tailed bat population.

It was recognised during Weston Lea Limited v Hamilton

City Council [2020] NZEnvC 189 that:

o greenfield developments within Hamilton City should
avoid, remedy, or mitigate their potential adverse effects
on long-tailed bat;

¢ the long-tailed bat's home range has clearly already
been adversely affected by existing urbanisation in
Hamilton;

o future development may assist with the maintenance
and enhancement of the city-wide population by
establishing or enhancing long-tailed bat habitat; and

e future development should not bear the cost of
addressing the impact of existing urbanisation on
Hamilton’s long-tailed bat population.

PC9 should include a policy recognising that a Bat
Management Committee is to be established for the
maintenance and enhancement of the long-tailed bat
population across Hamilton city and its surrounding
environment. Evidence adduced and agreed during

Amend PC9 to insert the following new
objective in Chapter 20: Natural
Environments:

“Maintain and enhance a network of open
space that contributes to the mitigation of the
adverse effects of existing urbanisation and
future development on the habitat of the long-
tailed bat across all of Hamilton City”.

Amend PC9 to insert the following new
policy:

“Establish a Bat Management Committee to
maintain and enhance the long-tailed bat
population across all of Hamilton and to
mitigate the adverse effects of existing
urbanisation and future development on that
population”.

Amend PC9 to insert the following new
policy:

“Adopt a landscape-wide approach to the
management of effects on the long-tailed bat,
including identification, protection and
restoration of habitat”.

Amend PC9 to insert the following new
policy:

“Recognise that the establishment of
Significant Bat Habitat Areas on public land
within the Peacocke Structure Plan area
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Weston Lea Limited v Hamilton City Council [2020]
NZEnvC 189 included that:

the Council needs to establish a Bat Management
Committee for the purposes of maintaining and
enhancing Hamilton City’s long-tailed bat population;
and

future Council planning documents would include
provisions that recognise and provide for the activities of
a Bat Management Committee.

contributes to the mitigation of the adverse
effects of existing urbanisation on the long-
tailed bat across all of Hamilton City”.

Rule 20.3 — Activity Status
Table

Support in
Part

Adare’s submission to PC5 proposed additional rules to
make walkways and cycleways a Discretionary Activity
in recognition that provision for multi-functional use of
SNAs is appropriate in the PSPA. PC9 has now
similarly recognised the need for specific provisions to
be included in the district plan for walkways and
cycleways.

The Restricted Discretionary Activity status for
walkways and cycleways that is proposed in PC9 is
appropriate given the introduction of specific
assessment criteria for these activities.

If the notified provisions for walkways and cycleways in
PC9 are retained (as is supported) then any equivalent
provisions introduced to the district plan through PC5
should be amended as necessary as part of PC9. The
purpose of the amendments would be to ensure
consistency between the approach for walkways and
cycleways in SNAs within the PSPA and elsewhere in
the City.

1. Retain Rule 20.3()).

2. Amend any equivalent provisions
introduced to the district plan through
PCS5 to ensure that a consistent approach
is taken to walkways and cycleways
within SNAs across the City.

Rule 20.3 — Activity Status
Table

Oppose in
Part

Adare’s submission to PC5 proposed additional rules to
make stormwater management devices, ponds and
wetlands, wastewater pump stations and underground
network utility infrastructure a Discretionary Activity in
recognition that provision for multi-functional use of
SNAs is appropriate in the PSPA. PC9 has now
similarly recognised the need for specific provisions to
be included in the district plan for ‘new infrastructure’

1. Retain the Discretionary Activity status in

Rule 20.3(n) for new infrastructure within
CSNAs.

2. Amend Rule 20.3(n) to make new

infrastructure a Discretionary Activity
within fSNAs.

3. Amend any equivalent provisions

introduced to the district plan through
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(which includes all of the individually listed items
above).

2. The Discretionary Activity status for new infrastructure
within cSNAs that is proposed in PC9 is appropriate. A
Discretionary Activity status would also be appropriate
for new infrastructure in fSNAs, rather than Non-
Complying Activity status.

3. If the notified provisions for new infrastructure in PC9
are retained and amended as sought then any
equivalent provisions introduced to the district plan
through PC5 should be amended as necessary as part
of PC9. The purpose of the amendments would be to
ensure consistency between the approach for new
infrastructure in SNAs within the PSPA and elsewhere
in the City.

PC5 to ensure that a consistent approach
is taken to new infrastructure within
SNAs across the City.

Rule 20.3 — Activity Status
Table

Oppose in
Part

1. Park Furniture is a defined term in Appendix 1.1.2 of
the district plan. It includes (amongst other things) park
benches, rubbish bins and playgrounds which may all
be appropriate to enable multi-purpose use of SNAs for
recreation and ecological protection.

2. Park benches and rubbish bins would be
complimentary to walkways and cycleways which are a
Restricted Discretionary Activity through a SNA under
Rule 20.3(l).

3. One area where the proposed rule is particularly
important is ‘Knoll Park’ within the Amberfield site (SNA
C88) which is planned (and consented) to
accommodate a playground, basketball court, petanque
area, seating and other informal recreation uses during
daytime hours. The Environment Court confirmed in
Weston Lea Limited v Hamilton City Council [2020]
NZEnvC 189 that informal recreation and significant
habitat areas can co-exist in this way. Park Furniture
would be a Non-Complying Activity In the absence of
the proposed rule, which would be inappropriate.

1. Add a new Rule 20.3(ia) as follows:

CSNA | fSNA

ia. Construction of new | RD RD
Park Furniture within
a Significant Natural
Area, including
associated pruning,
maintenance or
removal of
indigenous or exotic
vegetation or trees
and associated

earthworks.

2. Amend any equivalent provisions
introduced to the district plan through
PC5 to ensure that a consistent approach
is taken to Park Furniture within SNAs
across the City.
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Adare’s submission to PC5 proposed additional rules to
make Park Furniture (excluding associated pruning,
maintenance or removal of vegetation and earthworks)
a Permitted Activity in recognition that provision for
multi-functional use of SNAs is appropriate in the
PSPA. A Restricted Discretionary Activity status would
be appropriate for these activities if they are to cover
Park Furniture involving associated pruning,
maintenance or removal of indigenous or exotic
vegetation or trees and associated earthworks, which is
the approach taken in PC9 for other activities in SNAs.

20.6 Restricted
Discretionary Activities:
Matters of Discretion and
Assessment Criteria

Oppose in
Part

Park Furniture is a defined term in Appendix 1.1.2 of
the district plan. It includes (amongst other things) park
benches, rubbish bins and playgrounds which may all
be appropriate to enable multi-purpose use of SNAs for
recreation and ecological protection.

Park benches and rubbish bins would be
complimentary to walkways and cycleways which are a
Restricted Discretionary Activity through a SNA under
Rule 20.3(l).

One area where the proposed rule is particularly
important is ‘Knoll Park’ within the Amberfield site (SNA
C88) which is planned (and consented) to
accommodate a playground, basketball court, petanque
area, seating and other informal recreation uses during
daytime hours. The Environment Court confirmed in
Weston Lea Limited v Hamilton City Council [2020]
NZEnvC 189 that informal recreation and significant
habitat areas can co-exist in this way. Park Furniture
would be a Non-Complying Activity In the absence of
the proposed rule which would be inappropriate.

The proposed assessment criteria are the same
assessment criteria that apply to walkways and
cycleways.

Add a new activity specific assessment
criterion 20.6(a)(iii) as follows:

indigenous or
exotic vegetation

or trees and
associated
earthworks.

iii. Construction of D - Natural
new Park Character and
Furniture within a | Open Space
Significant F — Hazards and
Natural Area Safety
including
associated
pruning,
maintenance or
removal of
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Section of Plan and Support/ | Reasons Decision Sought
Provision Reference Oppose
5. The changes sought to 20.6 would be consistent with
the changes sought to Rule 20.3 in relation to Park
Furniture. See related submission points 6 and 9.
Consistency with PC5 Supportin | 1. As referred to in submission points 3-7 above, Adare 1. Amend Chapter 20 as necessary to
outcomes part made submissions on PC5 relating to ecological issues ensure consistency with relief sought by
and activities in SNAs. It is desirable that the outcomes Adare on PC5.
of PC5 are reflected in PC9. 2. Any consequential amendments
2. Adare seeks that Chapter 20 is amended to reflect the necessary to align the provisions of PC5
outcomes of PC5, which may reflect consequential, and PCO9.
alternative or further amendments arising from Adare’s
submissions.
Appendix 1.3.3 Restricted | Oppose in | 1. Park Furniture is a defined term in Appendix 1.1.2 of Amend assessment criterion D3D in
Discretionary, Part the district plan. It includes (amongst other things) park | Appendix 1.3.3 as follows:

Discretionary and Non-
Complying Assessment
Criteria

benches, rubbish bins and playgrounds which may all
be appropriate to enable multi-purpose use of SNAs for
recreation and ecological protection.

2. Park benches and rubbish bins would be
complimentary to walkways and cycleways which are a
Restricted Discretionary Activity through a SNA under
Rule 20.3(l).

3. One area where the proposed rule is particularly
important is ‘Knoll Park’ within the Amberfield site (SNA
C88) which is planned (and consented) to
accommodate a playground, basketball court, petanque
area, seating and other informal recreation uses during
daytime hours. The Environment Court confirmed in
Weston Lea Limited v Hamilton City Council [2020]
NZEnvC 189 that informal recreation and significant
habitat areas can co-exist in this way. Park Furniture
would be a Non-Complying Activity In the absence of
the proposed rule which would be inappropriate.

4. The changes sought to this assessment criterion would
be consistent with the changes sought to Rule 20.3 in
relation to Park Furniture. See related submission
points 6 and 7.

“The extent to which proposed public
walkways and cycleways and park furniture
will enhance the public’s ability to connect
with, and appreciate, the indigenous
biodiversity of the Significant Natural Area”.
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