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INTRODUCTION

1. These legal submissions are presented on behalf of the proponent,
Hamilton City Council (HCC), in support of Plan Change 9 — Historic
Heritage and Natural Environments (PC9) to the Hamilton City Operative

District Plan (ODP).

2.  The first hearing of submissions on PC9 in respect of the following topics

was held on 22 May to 2 June 2023 (Hearing 1):

a) Notable Trees;

b)  Significant Natural Areas (SNAs); and

c) Historic Heritage Areas (HHAs).

3. The hearing reconvened from 13 to 15 November 2023 to address

submissions on the following topics (Hearing 2):

a)  Built Heritage;

b)  Archaeological and Cultural Sites;

c) HHAs (reconvened); and

d)  SNAs (reconvened to address implications of the National Policy

Statement for Indigenous Biodiversity (NPS-IB)).

4.  Since Hearing 2, the Hearing Panel (Panel) has issued three decisions on

PC9 as follows:

a) Decision #1 dated 27 November 2023 which removed Built Heritage
items from the notified Schedule 8A of PC9 which HCC no longer

pursued;



b)  Decision #2 dated 8 February 2024 which, following release of the
Panel’s Interim Guidance in relation to heritage assessment
methodology, removed HHAs from Schedule 8D of PC9 which HCC

no longer pursued; and

c) Decision #3 dated 3 May 2024 which contains the Panel’s decisions
on submissions on the topics of Notable Trees, Archaeological and

Cultural Sites and SNAs.

5.  This reconvened hearing addresses the remaining two PC9 topics Built
Heritage and HHAs which stand adjourned from Hearing 2.
PROCEDURAL MATTERS

Extension under clause 10A

6.

PC9 was publicly notified on 22 July 2022. Clause 10(4)(a) of Schedule 1
to the Resource Management Act 1991 (RMA) requires a decision to be
given on PC9 no later than 2 years after notification. HCC is in the process
of seeking an extension of time from the Minister under clause 10A. The
pending ministerial extension is no bar to the Panel continuing to hear

and determine the remaining PC9 issues.

Late further submissions

7.

The following individuals have filed late further submissions:

a) lan Sutherland;

b) Raymond and Wendy Pickett;

c) Kirkdale Investments Ltd;



d) Ross Winter;

e) Rachel and Reg Prasad;

f) Paul Entwisle;

g)  Peter Carrington;

h) PR & DJ Carrington Family Trust;

i) Six High Street Ltd;

i) Lee and Dave Slomp;

k)  Graeme Robinson;

) Hamilton Campground Ltd; and

m)  KiwiRail.

8.  The late filings require the Panel to determine whether to grant a waiver
under s 37 of the RMA. On the basis that they are all directly affected
landowners, HCC does not oppose the granting of waivers in respect of

these submissions.

LEGAL FRAMEWORK

9. As we reminded the Panel in Hearing 2, the overarching legal framework
under the RMA that applies to plan-making is set out in the Opening Legal
Submissions for HCC dated 17 May 2023 which were presented at Hearing
1.1

! paragraphs 6-10.



10.

11.

The relevant RMA provisions that establish the statutory requirements
are set out in Attachment A to those legal submissions. The ‘checklist’ of
statutory requirements applicable to plan change processes established
in caselaw authority is set out in Attachment B to those legal submissions.
Those submissions remain an accurate account of the planmaking

framework.

Central to the topics being addressed in this hearing is HCC’s obligation
under s 6(f) of the RMA to recognise and provide for the protection of
historic heritage from inappropriate subdivision, use, and development as

a matter of national importance.

BUILT HERITAGE

Background

12.

13.

The hearing of the Built Heritage Topic within PC9 identifies new buildings
and structures with historic heritage value to be added to Schedule 8A in
Appendix 8 of the ODP, maps the Schedule 8A buildings and structures
and amends the ODP provisions to appropriately manage the effects of
subdivision, use and development on Built Heritage in Chapter 19 of the

ODP.

The Built Heritage Topic commenced in Hearing 2 in November 2023. It
was clear from submissions that there was considerable dispute about
assessment methodology and threshold. Accordingly, Hearing 2 was
confined to the sub-topics of historic heritage assessment methodology
and the planning framework and plan provisions. HCC also identified the
notified Built Heritage items that it no longer pursued for inclusion in
Schedule 8A of the District Plan. HCC'’s legal submissions for Session 2
provide the background to the Built Heritage Topic, give an overview of

the submissions received, and set out the relevant statutory framework



14.

15.

16.

with respect to historic heritage in the context of this topic. Those

matters are not repeated in these submissions.

The Built Heritage Topic was adjourned following Hearing 2.
Subsequently two expert conferencing sessions were held on 16 and 23
November 2023. Primarily to see if an agreed assessment methodology
could be established. A Joint Witness Statement was signed on 24

November 2023 with expert agreement on most matters.

On 27 November 2023, the Panel released:

a) Interim Guidance in relation to the assessment methodology to be
applied. The guidance revises the heritage significance criteria in
section 8-1 of Appendix 8 and sets the overall qualifying ranking
threshold as either Outstanding Significance or High Significance;

and

b)  PC9 Decision #1 confirming that the Built Heritage items HCC no

longer pursued were removed from the notified Schedule 8A.

In light of the Panel’s Interim Guidance, on 13 December 2023, HCC filed

a memorandum of counsel proposing that:

a)  HCC reassess or recategorise the notified PC9 Built Heritage places

in accordance with the revised criteria and threshold;

b)  HCC then identify which Built Heritage places it intends to pursue;

and in addition

c) WHG recategorise the 190 items that it requested be included in

Schedule 8A in its submission.



17.

18.

19.

20.

The Panel issued Direction #21 endorsing HCC’s proposed approach. HCC
subsequently engaged The Heritage Studio (THS) to assist with this
‘recategorisation’ exercise involving a desktop review of approximately
150 places. The recategorisation exercise noted an extent of place on
record forms for those places that met the revised threshold. Where
possible, exclusions were also identified. Ms Caddigan reviewed and
approved each final recategorisation record. Ms Caddigan has conducted
site visits for all notified recategorised Built Heritage places pursued by

HCC.

On 1 March 2024, HCC filed its recategorisation report confirming 55
notified Built Heritage items that meet the threshold of “high” or
“outstanding” that it continues to pursue. Of the places no longer
pursued by HCC, WHG indicated that it opposed 23 places being
‘dropped’. Panel Direction #21 was clear that if any submitter wished to
continue to pursue heritage protection for any place no longer pursued
by HCC, then it must present the case to support them. Ms Kellaway has
confirmed that WHG is not pursuing these places further.? Based on the
evidence filed for Hearing 3, HCC understands that no submitter is

‘sponsoring’ any of the items that HCC no longer pursues.

Categorisation reports were also filed by:

a)  WHG in respect of 139 Built Heritage items; and

b)  The Kellaway Family Trust confirming support for the scheduling of

the ‘Kellaway Residence’ at 121 Maeroa Road.

The places pursued by WHG and the Kellaway Family Trust are discussed

later in these submissions.

2 Rebuttal evidence of Laura Kellaway dated 9 August 2024, paragraph 20.



21.

Having largely addressed the plan provisions in Hearing 2 and with the
assessment methodology confirmed, this hearing in relation to the Built
Heritage Topic is primarily focused on whether the remaining notified
Built Heritage places that HCC continues to pursue, and the additional
items proposed in submissions, meet the significance threshold for

inclusion in Schedule 8A.

Notified items that are contested

22.

Of the recategorised notified BH places listed in Appendix B of HCC's
memorandum of counsel dated 1 March 2024 and which are pursued by

HCC, four are contested.

13 Hammond Street

23.

24,

25.

The notified Schedule 8A identifies 13 Hammond Street, Hamilton Central
(H217), “A. Ebbett’s Residence”, as having a Plan Ranking of B and
demonstrating high significance. The THS review of 13 Hammond Street
concludes that the place has high Historic and
Physical/Aesthetic/Architectural qualities. Ms Caddigan concurs with this
assessment. HCC's recategorisation report confirms that the place has

high significance with a Plan Ranking of B.

Mr Ray and Mrs Wendy Pickett oppose the scheduling of the dwelling at
13 Hammond Street, citing maintenance and financial challenges. In
support of their submission, the Picketts’ have filed expert heritage
evidence from Mr Wild which attributes medium significance to the place.
The Picketts also provided two desktop engineering/geotechnical

assessments concerning the structural condition of the dwelling.

Ms Caddigan disagrees with Mr Wild’s heritage assessment of 13
Hammond Street. Her supplementary assessment and comparative

analysis for the place demonstrate that the place is the only known



26.

27.

28.

residence attributed to Chitty influenced by the Spanish Mission style of
architecture. There are no other known residential examples that are of
a similar scale or design to 13 Hammond Street within Hamilton, nor any
associated with Alfred Ebbett. Ms Caddigan considers that the place is an
architecturally distinctive residence and is a relatively grand, local
representative example of its type and style strongly associated with the

time period in which it was designed and constructed.3

Turning to the technical assessments provided by the Picketts, appended
to Ms Galt’s rebuttal evidence is a memorandum from HCC's building unit
which confirms that the desktop assessments are of limited value in
determining the true extent of works required.* Ms Caddigan and Mr
Wild agree that the fabric and structural condition of a place is not a factor

when assessing heritage significance.”

Ms Galt also addresses the Picketts’ concern about the consenting costs
associated with undertaking works on a Schedule 8A item. Having
weighed the costs and benefits associated with scheduling, Ms Galt
concludes that benefits of preserving the historic heritage of the dwelling

outweigh the potential costs associated with scheduling a place.®

HCC maintains its support for the inclusion of 13 Hammond Street in

Schedule 8A.

137 Ward Street

29.

The notified Schedule 8A lists 137 Ward Street, Hamilton Central (H309),
the “Former Shattocks Butchery” (former butchery), as having a Plan

Ranking of B and demonstrating moderate significance. The THS review

3 Rebuttal evidence of Elise Caddigan dated 9 August 2024, paragraph 35.

4 Rebuttal evidence of Elise Caddigan dated 9 August 2024, Attachment C.

5 Rebuttal evidence of Elise Caddigan dated 9 August 2024, paragraph 36; Statement of
evidence of Adam Wild dated 25 July 2024, paragraph 5.9.

6 Rebuttal evidence of Laura Galt dated 9 August 2024, paragraphs 22-23.



30.

31.

32.

33.

concludes that the former butchery has high Historic and
Physical/Aesthetic/Architectural qualities. Ms Caddigan concurs with this
assessment. It has been recategorised as having high significance with a

Plan Ranking of B.

Six High Street Limited opposes the scheduling of the former butchery.
The submitter has not formally provided any expert evidence in support
of its submission. However, appended to Ms Caddigan’s supplementary
evidence is a preliminary assessment of heritage value undertaken by

Archifact which was shared with HCC in late August 2023.7

The Archifact assessment finds that the former butchery has high
significance, but the significance is limited to the Ward Street shop front
(or at most, to the depth of the existing boardroom and office) and

considers that this should be recorded in Schedule 8A.

Ms Caddigan disagrees that the significance of the place is limited to the
shop front. Her evidence is that protecting only the facade of a building,
or “facadism” is not considered good conservation practice and is not
aligned with the place-based approach which recognises places as an

integral whole rather than separate parts.®

HCC maintains its support for the inclusion of the former butchery (in its

entirety) in Schedule 8A.

11-13, 15-17 and 19-21 Pinfold Avenue, Hamilton East

34.

The notified Schedule 8A identifies three duplexes (each of which
comprise two units) located at 11-13 (H268, H269), 15-17 (H270, H271)
and 19-21 (H272, H273) Pinfold Avenue, Hamilton East (Pinfold Ave

duplexes) as having a Plan Ranking of B and demonstrating high

7 Rebuttal evidence of Elise Caddigan dated 9 August 2024, Appendix 3.
8 Rebuttal evidence of Elise Caddigan dated 9 August 2024, paragraph 61.



35.

36.

37.

10

significance. In the notified schedule, each flat within each duplex is
separately listed. The THS assessment groups the duplexes as one place
and confirms that the place demonstrates high
Physical/Aesthetic/Architectural and Context qualities. Ms Caddigan
concurs with the THS assessment. HCC’s recategorisation report confirms

the place as having high significance with a Plan Ranking of B.

Kainga Ora’s submission® broadly opposes the identification of new sites
and buildings as built heritage under PC9 which do not meet s 6 of the
RMA. Following the filing of HCC’s recategorisation report, Kainga Ora
filed a memorandum of counsel dated 14 March 2024, confirming that it
opposes all of the places pursued by HCC for inclusion in Schedule 8C,

including the Pinfold Ave duplexes.

Mr John Brown has provided expert evidence on behalf of Kainga Ora on
the topic of HHAs. In addressing the Wilson Street and Pinfold Avenue
HHA, he also refers briefly to the inclusion of the Pinfold Ave duplexes in
Schedule 8A and says that he does not consider that the recategorisation
exercise and supporting documentation in Ms Caddigan’s evidence
“provides any further information to substantiate the claim of rarity as a
typology, or any other supporting information to demonstrate the
architectural significance of the design, or any additional historical

association that may be relevant”.%?

Mr Brown’s comments are rejected by Ms Caddigan. Her supplementary
assessment of the Pinfold Ave duplexes provides robust additional
information to support the threshold meeting qualities of
Physical/Aesthetic/Architectural and Context.!! Both the rarity and

representativeness of the architectural style and association with early

9 #428.

10 supplementary evidence of John Brown datd 26 July 2024, paragraph 3.40.
11 Supplementary evidence of Elise Caddigan dated 3 July 2024, Appendix 2.
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pensioner housing are demonstrated in the comprehensive comparative

analysis contained within that assessment.

HCC maintains its support for the inclusion of the Pinfold Ave duplexes in

Schedule 8A.

65 Braid Road

39.

40.

41.

42.

65 Braid Road, Saint Andrews (H168) is listed in the notified Schedule 8A
as having high significance and a Plan Ranking of B. The THS assessment
of the place confirms that 65 Braid Road demonstrates high
Physical/Aesthetic/Architectural and Context qualities. Ms Caddigan
concurs with the THS assessment. HCC’s recategorisation report confirms

65 Braid Road as having high significance and a Plan Ranking of B.

M. J. A. Taylor Trust submitted in opposition to the scheduling of 65 Braid
Road. The submission was prepared and submitted by Peter Skilton
Planning on behalf of the Trust. However, the Trust has not filed any

expert evidence in support of its submission.

As demonstrated in Ms Caddigan’s supplementary assessment of 65 Braid
Road, contrary to the Trust’s submission, the dwelling is the only known
large, two-storey Hamilton example of well-known architect Terence P.

Vautier’s work from the 1950s.12

HCC maintains its support for the inclusion of 65 Braid Road in Schedule

8A.

12 supplementary evidence of Elise Caddigan dated 3 July 2024, Appendix 2.
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Items no longer pursued by HCC

43.

44,

3 Balloch Street (H154) was included in the notified Schedule 8A. Having
assessed the item and undertaken a site visit, Ms Caddigan no longer
supports its inclusion in Schedule 8A. Ms Caddigan considers that the
place does not represent the heritage qualities for which it was

scheduled.’® Accordingly, this item is no longer pursued by HCC.

The notified Schedule 8A included the Hamilton Central Police Station at
12 Anzac Parade. This was opposed by Tainui Group Holdings Ltd (TGH)
and the New Zealand Police Nga Pirihimana o Aotearoa (NZ Police). Ms
Caddigan agrees with the THS review which found that the item has high
Physical/Aesthetic/Architectural and Context qualities.’* However, as
confirmed in Ms Galt’s rebuttal evidence, in light of the cultural evidence
provided by Mr Papa on behalf of TGH and the NZ Police, HCC no longer
pursues its inclusion in Schedule 8A. As Ms Galt states, HCC looks forward
to working in partnership with TGH to address how the heritage values of

the building can be reflected in its development aspirations for the site.'®

Items pursued by Waikato Heritage Group

45.

46.

WHG originally sought to include 194 additional places in Schedule 8A.
This includes a variety of places, buildings, monuments, fences,

infrastructure and interiors.

Ms Kellaway, heritage expert for WHG, appended 38 draft built heritage
assessments to her Hearing 2 evidence. Given the focus of Hearing 2 on
methodology, the assessments were not addressed at that time. HCC's
memorandum of counsel dated 9 April 2024 categorised WHG’s proposed

Built Heritage places into three categories:

13 Supplementary evidence of Elise Caddigan dated 3 July 2024, paragraph 95.
14 Rebuttal evidence of Elise Caddigan dated 9 August 2024, paragraphs 26-28.
15 Rebuttal evidence of Laura Galt dated 9 August 2024, paragraphs 8-9.
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49.

13

a)  A: HCC has sufficient information to form a view and does support

these items;

b)  B: HCC has insufficient information to support these items and

therefore does not support them; and

c) C: HCC has sufficient information to form a view and does not

support these items.

To ensure that Hearing 3 was focused and efficient, HCC proposed that
WHG identify a shortlist of priority places it seeks to pursue that were
supported by robust expert heritage analysis.'® On 26 April 2024, WHG
provided its shortlist, identifying 77 priority places it pursued. Of those,
34 places were from HCC's category A, 35 from category B, and 8 from

category C.

WHG has further refined the list of places it pursues through its evidence
provided by Ms Kellaway for Hearing 3.1 Appendix 1 to Ms Kellaway’s
evidence sets out a list of 34 places that WHG continues to pursue. In
light of Ms Kellaway’s evidence, Ms Caddigan has reviewed this refined
list of places, and the material that has been provided in support of them.
Appendix One to Ms Caddigan’s rebuttal evidence sets out Ms Caddigan’s
recommendations in respect of each item. The list of 19 WHG items that
HCC supports is set out in paragraph 15 of her rebuttal evidence. Ms
Caddigan considers that, in principle, two further WHG places (#12 and
#169) meet the threshold for scheduling but her support cannot be

confirmed until a site visit can be completed.*®

Ms Caddigan’s support of any WHG item is subject to the heritage

7

assessments being ‘cleaned up’ to correct inaccuracies and

16 Memorandum of Counsel for HCC dated 9 April 2024.
17 statement of evidence of Laura Kellaway dated 3 July 2024.
18 Rebuttal evidence of Ms Caddigan dated 9 August 2024, paragraph 16.
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inconsistencies that occur throughout the WHG Built Heritage

assessments.’®

Ms Kellaway’s rebuttal evidence records that it pursues two items that
were omitted from its Appendix 1. These are WHG items #23 and #133.
Ms Caddigan has subsequently reviewed these items and will give
evidence in this hearing that she does not support their inclusion in

Schedule 8A.

In relation to the other items that WHG pursues, in the absence of a built
heritage assessment for each place, HCC is unable to support their

inclusion in Schedule 8A.

Claudelands substation

52.

Ms Sara Brown has provided planning evidence on behalf of WEL
Networks Ltd (WEL) in support of its further submission opposing the
submission of WHG to include the Claudelands substation on the corner
of Grey Street and Claudelands Road (732 Grey Street) as a Category B
Built Heritage item in Schedule 8A. Ms Brown identifies that the
Claudelands substation is subject to an existing designation in the ODP
and states that WEL intends to demolish the substation. She notes that

the following Part 2 matters are relevant to the Panel’s consideration:

a) Section 7(b) the efficient use and development of natural and

physical resources; and

b)  Section 7(ba) the efficiency of the end use of energy.

19 Rebuttal evidence of Elise Caddigan dated 9 August 2024, paragraph 18.
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The expert heritage evidence of both Ms Kellaway and Ms Caddigan is that
the substation building meets the threshold for inclusion in Schedule 8A.?°
WEL has not provided any expert heritage evidence in support of its
submission.  Accordingly, Ms Caddigan’s and Ms Kellaway’s expert

heritage assessments of the substation are unchallenged.

Ms Galt addresses the planning issues relating to the substation in her
evidence, including that the designation does not give rise to a conflict
between s 6 and s 7 matters. She explains that scheduling the substation,
which has been recognised by two heritage experts as meeting the
significance threshold, ensures that HCC achieves s 6(f). She notes that
the scheduling does not prevent WEL’s ability to carry out work for which
the substation is designated, nor does it prevent it from meeting its s 7

obligations. This is because s 176 of the RMA provides:

a)  Section 9(3), which (relevantly) provides that land may not be used
in a manner that contravenes a district plan rule, does not apply to

the public work under designation; and

b)  The provisions of a district plan or proposed plan apply in relation
to designated land only to the extent that the land is used for a

purpose other than the designated purpose.

The effect of s 176 is that, if included in Schedule 8A, WEL would not be
required to obtain a resource consent to carry out works on the
substation building, including for demolition. However, when an outline
plan is submitted to HCC for any construction works, WEL would be
required to address any adverse effects of the proposed works on the
heritage values of the substation building.?! Section 176 allows HCC to

request changes to the outline plan prior to any works commencing. On

20 Supplementary evidence of Elise Caddigan dated 3 July 2024, paragraph 127; Rebuttal
evidence of Elise Caddigan dated 9 August 2024, Appendix One.
ZLRMA, s 176(3)(f).
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this basis, Ms Galt disagrees that there are any planning reasons for not

including the substation in Schedule 8A.

Fundamentally, HCC has a positive obligation to protect the heritage
values that have been identified. That obligation can be met without
hindering the designated works or causing conflict with other Part 2
matters. Accordingly, HCC maintains its support for the inclusion of the

substation in Schedule 8A.

Items pursued by other submitters

9 Weka Street

57.

58.

Alan Kellaway and the Kellaway Family Trust seek the inclusion of their
property at 9 Weka Street, Frankton in Schedule 8A. Its inclusion is also
supported by WHG. Ms Lyn Williams has provided heritage evidence for
Hearing 2 and for Hearing 3 on behalf of Mr Kellaway in support of his
submission. In addition, Ms Laura Kellaway has provided an updated
heritage assessment for 9 Weka Street in her evidence for WHG.??2 The
assessments provide that the place demonstrates high significance with a

Plan Ranking B.

Ms Caddigan has reviewed the evidence provided in support of the
scheduling of 9 Weka Street and conducted a site visit of the place. She
concurs that it meets the threshold for inclusion in Schedule 8A with Plan

Ranking B.

121 Maeroa Road

59.

The Kellaway Family Trust seek the inclusion of their property at 121

Maeroa Road, Maeroa in Schedule 8A. A statement of evidence from

22 statement of evidence of Laura Kellaway dated 3 July 2024, Appendix 3.
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heritage expert Ms Jane Matthews was provided in Hearing 2 in support
of its inclusion. The evidence included a formal heritage assessment
recommending that the place be scheduled as a Category B item. Ms
Matthews also provided a recategorisation report in March 2024
confirming that the place meets the threshold of high with a Plan Ranking
B under the interim guidance established by the Panel. Ms Matthews
subsequently filed an updated assessment for 121 Maeroa Road on 22

July 2024 which confirms her earlier conclusion.

Ms Caddigan has reviewed the evidence in support of 121 Maeroa Road
and conducted a site visit. She concurs that it meets the threshold for

inclusion in Schedule 8A with Plan Ranking B.

21 Stanley Street and 72 Wellington Street

61.

62.

Jacqueline Fitzgerald and Susie Evans made submissions seeking that their
properties at 21 Stanley Street, Claudelands and 72 Wellington Street,
Hamilton East (respectively) be included in Schedule 8A. Ms Fitzgerald
appeared at Hearing 2 in support of her submission. In her presentation
to the Panel, she spoke to the significance of her residence of its
association with notable local architect, Richard William Kibblewhite and
how the place contributes to Stanely Street and the wider Claudelands

area.

Ms Caddigan has undertaken site visits and completed built heritage
assessments for each place which has been reviewed by THS.?> Both

places meet the threshold for scheduling as Category B places.

23 See Appendix 4 to Ms Caddigan’s Supplementary evidence dated 3 July 2024.
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59 Cook Street

63.

Dianne Yates made a submission seeking inclusion of her property at 59
Cook Street, Hamilton East in Schedule 8A. Ms Yates has since formally
withdrawn her submission. Accordingly, the Panelis not required to make

any determination in respect of this property.

Plan provisions

64.

65.

66.

HCC’s opening legal submissions for Hearing 2 summarise the proposed
amendments to the ODP under the PC9 Built Heritage Topic.?* In her
evidence for Hearing 2, Ms Galt sets out the background to the proposed
Built Heritage provisions of PC9, describes the notified version of the Built
Heritage provisions, and provides a comprehensive response to
submissions on the notified Built Heritage provisions. Ms Galt’s evidence
for Hearing 3 is limited to addressing the amendments that HCC proposes
to the condition set appended to her Hearing 2 evidence. Notably, no
evidence has been filed by any submitters in respect of the Built Heritage

plan provisions in Hearing 3.

Ms Galt’s proposed amendments are minor and largely respond to
matters raised in Hearing 2. In addition, Ms Galt proposes a new
permitted activity rule that addresses Built Heritage items listed in
Schedule 8A to which a Certificate of Compliance (CoC) for demolition has
been granted by HCC. In recent months, HCC has been approached by a
small number of submitters requesting that places proposed to be
included in Schedule 8A be removed due to the fact that HCC has granted

CoCs for demolition of those properties.

Ms Galt’s evidence outlines her concern that there is no guarantee that

the demolition rights will be exercised and her reluctance to assume that,

24 Opening legal submissions on behalf of HCC dated 1 November 2023, paragraph 25.
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because a CoC exists, the heritage values will inevitably lost. In the event
that a CoC is not exercised, there is value in scheduling an item that meets
the significance threshold. However, she acknowledges that Schedule 8A
protection for Built Heritage items that are to be demolished is inefficient.
In an attempt to strike a balance between the obligation to protect
historic heritage under s 6 of the RMA and avoid planning inefficiencies,
Ms Galt has proposed a permitted activity rule for demolition exercised

within 5 years of the grant of a CoC granted on or before 22 July 2022.

The effect of the rule and associated provisions is that an item to which
such a CoC applies, that has been assessed as meeting the threshold
criteria for scheduling, is included in Schedule 8A. Upon exercise of the
CoC, in accordance with the new rule, the item is deemed removed from

Schedule 8A.

An updated set of proposed plan provisions in relation to the Built

Heritage Topic is appended to Ms Galt’s Hearing 3 planning evidence.

Conclusion on Built Heritage Topic

69.

70.

71.

HCC pursues 52 notified recategorised places for inclusion in Schedule 8A
of the ODP which HCC has assessed as meeting the significance threshold

established by the Panel.

Four of the 52 items are actively contested by submitters. HCC
recommends that these places be retained in Schedule 8A for the reasons

outlined in the evidence of Ms Caddigan and Ms Galt.

In addition, HCC supports the inclusion of 121 Maeroa Road, 21 Stanley
Street, and 72 Wellington Street in Schedule 8A for the reasons outlined

in the evidence of Ms Caddigan.
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HCC'’s support for the 19 WHG items is provisional until the assessments
are ‘cleaned up’ to correct any editorial inconsistencies and

inaccuracies.?

HCC recommends that the Panel approve the updated plan provisions.

HISTORIC HERITAGE AREAS

Background

74.

75.

76.

The HHA Topic commenced in Hearing 1. On behalf of HCC, evidence was
presented by Mr Kai Gu, Mr Robin Miller and Mr Richard Knott. A number
of submitters presented evidence both in support of, and opposition to,
one or more of the HHAs, or the inclusion of a specific property within an

HHA, and/or the proposed HHA plan provisions.

The topic was adjourned following Hearing 1 to address a range of issues
identified by the Panel®® including the relationship of Mr Knott’s
assessment criteria with WRPS Appendix 7, the “moderate” threshold
adopted by Mr Knott for inclusion as an HHA, the size and scale of some
of the HHAs, and the unevenness of the time bands of the three
development periods adopted by Mr Knott. The expert heritage
witnesses participated in caucusing in August 2023 and agreement was
reached on the methodology for identification of HHAs but not the

threshold for listing.

Mr Knott provided supplementary evidence in Hearing 2 which addressed
the matters that the Panel had identified. They are also addressed in

HCC’s opening legal submissions for Hearing 2.

25 This number could be 21 if site visits can be completed for WHG places #12 and #169.
26 panel Direction #8 dated 14 June 2023.
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Following Hearing 2, the Panel released its Interim Guidance in relation to
heritage assessment methodology, which indicated that an assessment of
medium or moderate significance was unlikely to be accepted as the

appropriate threshold for scheduling.

In reliance on that indication, HCC subsequently gave formal notice that
it no longer sought to include nine HHAs that it had assessed as having
moderate significance.?’” On 8 February 2024, the Panel released PC9
Decision 2 which confirmed the removal of the nine HHAs no longer

pursued by HCC.

In addition to these nine HHAs, as Ms Galt states in her supplementary
evidence, the following four HHAs that were included in the notified
Schedule 8D, but for the reasons stated in Mr Knott’s primary evidence
presented in Hearing 1, are no longer pursued by HCC: the Oxford Street
(West) HHA, the Anglesea Street HHA, the Marama Street HHA and the

Jamieson Street HHA.28

This leaves 20 remaining HHAs. HCC’s memorandum of counsel dated 9
April 2024 confirms that HCC continues to promote the remaining 20
HHAs identified in the supplementary evidence of Mr Knott as having
either ‘outstanding’ or ‘high’ significance which he considers meet the

same ranking under the Interim Guidance. These are as follows:

Outstanding

a)  Cattanach Street;

b) Claudelands Commercial;

c) Claudelands;

27 Memorandum of Counsel dated 13 December 2023, paragraph 24.
28 Statement of evidence of Laura Galt dated 3 July 2024, paragraph 9.
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Frankton Commerce Street;

Frankton Railway Village;

Hamilton East;

Hayes Paddock;

Myrtle Street and Te Aroha (West);

Riro Street;

Te Aroha Street (East);

Temple View;

Victoria Street

Acacia Crescent;

Ashbury Avenue;

Chamberlain Place;

Fairfield Road;

Frankton East;

Matai, Hinau and Rata Streets;

Sare Crescent; and

Wilson Street and Pinfold Avenue.
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81. As recorded in HCC's memorandum of counsel dated 9 April 2024, HCC
considered that the hearing of evidence on the HHAs topic was completed
in November 2023 and that the Panel could issue a decision on
submissions on that topic. HCC noted in the memorandum that there was
an outstanding matter as to the final set of draft plan provisions which
were, at that time, being fine-tuned to ensure consistency across heritage
areas and items, with minor edits to also be made to the individual area
statements. HCC sought, and the Panel granted, directions allowing for
submitters to comment on any final proposed plan provisions for the HHA

topic.??

82. Subsequently, on 7 May 2024, Kainga Ora sought a limited opportunity to
provide comment on HHAs as part of Hearing 3 to identify spatial
refinements and assess a number of the contested HHAs utilising the
updated methodology. The Panel granted the request, allowing for the

exchange evidence on the merits of listing the proposed HHAs.3°

83. Niall Baker, who made a submission seeking the inclusion of a new
Fairview Downs HHA in Schedule 8D, also sought the opportunity in
Hearing 3 to file further evidence in relation to the proposal to include

Fairview Downs as an HHA.3! The Panel granted Mr Baker’s request.>?

Hearing 3

HHAs

84. HCC continues to pursue the remaining 20 HHAs that were notified under
PC9. HCC has not filed any additional expert heritage evidence as part of
Hearing 3 for the HHA topic. It relies on the extensive evidence filed in

respect of this topic as follows:

2% panel Direction #25.
30 panel Direction #29.
31 Memorandum regarding Hearing 3 — Plan Change 9 dated 17 May 2024.
32 panel Direction #31.
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Session 1:

a)

Statement of evidence of Richard Knott dated 14 April 2023

(primary evidence);

b)  Statement of rebuttal evidence of Richard Knott dated 12 May
2023;

c) Statement of evidence of Robin Miller dated 14 April 2023;

d) Statement of rebuttal evidence of Robin Miller dated 12 May 2023;

e) Statement of evidence of Kai Gu dated 14 April 2023;

f) Statement of rebuttal evidence of Kai Gu dated 12 May 2023;

g)  Supplementary statement of evidence of Richard Knott dated 11
July 2023;

Session 2:

a)  Supplementary statement of evidence of Richard Knott dated 22
September 2023; and

b)  Supplementary statement of evidence of Richard Knott dated 27

October 2023.

Fairview Downs HHA

85. Ms Kellaway has provided further evidence on behalf of Mr Baker in

support of his submission proposing the inclusion of a new Fairview

Downs HHA in Schedule 8D. Ms Kellaway reassesses the proposed

Fairview Downs HHA in accordance with the Panel’s Interim Guidance and
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concludes that it meets the threshold for inclusion in Schedule 8D

demonstrating high significance.

86. As recorded in Ms Galt’s supplementary evidence, HCC relies on Mr
Knott’s evidence and assessment which concluded that Fairview Downs
had ‘low’ heritage significance and therefore did not meet the threshold

for scheduling.3® HCC does not support its inclusion in Schedule 8D.

Evidence of Kainga Ora

87. John Brown has provided further expert evidence on behalf of Kainga Ora
addressing HHAs, in addition to that submitted as part of Hearings 1 and
2. Mr Knott has provided comprehensive evidence in rebuttal to Mr

Brown’s Hearing 1 and 2 evidence.

88. Mr Knott has reviewed Mr Brown’s evidence provided in Hearing 3 and
considers that it does not raise any new matters that require additional

evidence.

Plan Provisions

89. On 3 May 2024, HCC circulated updated plan provisions in relation to the
HHA Topic addressing matters raised in Hearing 2. Feedback on the
updated plan provisions was subsequently provided by Kainga Ora and
WHG. In response to their feedback, Ms Galt proposed additional
amendments to the Plan provisions which are explained in her

supplementary evidence.3*

90. Ms Galt also made amendments to the HHA Statements to include clearer

maps, to correct minor typographical and grammatical errors, or to

33 Supplementary Statement of Evidence of Richard Knott dated 22 September 2024, paragraph
52.
34 statement of Evidence of Laura Galt dated 3 July 2024, paragraphs 18-26, Attachment 2.
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otherwise improve clarity and referencing. The updated HHA Statements

are appended to her evidence dated 3 July 2024.

Kristina McCalman has provided a lay statement on behalf of the Frankton
East Residents Group (FERG) which confirms its support for the Frankton
East HHA.3> In addition, FERG seeks minor amendments to the Frankton
East HHA Statement which, having conferred with Mr Knott regarding

FERG’s request, Ms Galt supports. 36

Notably, no other lay or expert evidence was filed in Hearing 3 addressing

the HHA Plan provisions nor the HHA Statements.

Conclusion on HHA Topic

93.

94.

HCC continues to pursue the remaining 20 HHAs that were notified under

PCo.

HCC recommends that the Panel approve the updated plan provisions and

HHA Statements promoted by Ms Galt.

Evidence to be presented in Hearing 3

95.

HCC will call the following witnesses in support of the remaining PC9

matters addressed in these submissions:

a) Ms Elise Caddigan, who will present expert heritage evidence in

relation to the Built Heritage Topic; and

35 Sstatement of Kristna McCalman on behalf of Frankton East Residents Group dated 22 July

2024.

36 Rebuttal evidence of Laura Galt dated 9 August 2024, paragraph 25.
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b)  Ms Laura Galt, who will present expert planning evidence in relation

to the Built Heritage Topic and the HHA Topic.

Dated 16 August 2024

e By

L F Muldowney / S K Thomas
Counsel for Hamilton City Council




